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(RETAINED BY
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JR., M.D. 7 16 --
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Rule 702 Hearing - . . + + + = « + + « o 213
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STATE'S

NO.

98 Aaron Polk, M.D., records

DESCRIPTION

of Nichole Payne

OFFERED

15

ADMITTED VOL.

15 7

14
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(TRIAL ON THE MERITS, DAY 3)

JANUARY 22, 2010

EXHIBIT INDEX - CONT'D

STATE'S

NO.

99
100
103
104
108
109
110
111

112
113

114

115

116

117

DESCRIPTIOCN

Blood standards
(RETAINED BY
DISTRICT CLERK)
Photograph
curriculum vitae of
Tom Bevel
Photograph
Photograph
Photograph
photograph
Resume of
Richard Ernest
Photograph
Test-Tire exemplar
at 6 inches
{(RETAINED BY.
DISTRICT CLERIK)
Test-fire exemplar
at 8 inches
(RETAINED BY
DISTRICT CLERK)
Test-fire exemplar
at 10 dinches
(RETAINED BY
DISTRICT CLERK)
Test-Tire exemplar
at 12 dnches
(RETAINED RY
DISTRICT CLERK)
Test-fire exemplar
at 14 inches
{RETAINED BY
DISTRICT CLERK)
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MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 7 - CONT'D
(TRIAL ON THE MERITS, DAY 3)

JANUARY 22, 2010

EXHIBIT INDEX - CONT'D

STATE'S
NO. DESCRIPTICN

118 Test-fire exemplar
at 16 inches
(RETAINED BY

DISTRICT CLERK)

119 Test fire exemplar
at 18 tinches
(RETAINED BY

DISTRICT CLERK)

120 Posterboard with
photographs of
Austin Taylor wage
(RETAINED BY

DISTRICT CLERK)

121 Template

(RETAINED BY
DISTRICT CLERK)
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OFFERED

175

175

175

189

ADMITTED

176

176

176

189

(TRIAL ON THE MERITS, DAY 4)

JANUARY 26, 2010

Court's ruling on Bill of Exception

BY THE COURT.
STATE'S WITNESSES

DMITRI NOBLES
PRESTON BRIDGES
KYLE BRIDGES
BRENT TODD WAGES

Direct

180,184
185,190
191,194
195,205

Cross
183
189
194
203

Page
178

voir Dire
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(TRIAL ON THE MERITS, DAY 4)

JANUARY 26, 2010

State rests.

Motion for Instructed verdict
BY MR. PARKS. -

Motion for Instructed verdict denied
BY THE COURT. Cr e e e s

Proceedings recessed .

Court Reporter's Certificate .

ALPHABETICAL INDEX
VOLUME 8 OF 12
TRIAL ON MERITS

page  Vol.
208 8
209 8
214 3
214 8
215 8

DIRECT CROSS VOIR DIRE VOL.

WITNESS
KYLE BRIDGES 191,194 194
PRESTON BRIDGES 185,190 189
DEPUTY SERGEANT

WILLIAM BURGE 136 -
RICHARD HAWTHORNE 91,98 92
SARAH HAWTHORNE 100 116
MARSHALL HEITMAN 122,132 130,133
DANA HAMRICK : 163 -
ALEX HOGGARD 160 --
RANGER PHILIP KEMP 33,55 47,58

63 61

JACCB MONTALVO 137,155 145,156
DMITRI NOBLES 180,184 183
SAMANTHA PENNINGTON 157 —-
BRENT TODD WAGES 195,205 203

1
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67 commercial Bank of Texas

banking records of
jason & Nichole Payne -- 29
68 Citizens Bank banking records
of Jason & Nichole Payne 30 30
70 Bank Texas banking records
of Jason & Nichole Payne 30 30
122 photograph 71 71
123 Photograph 71 71
124 photograph 136 137
DEFENDANT'S
NQO. DESCRIPTION OFFERED ADMITTED
18 Photograph 151 152
20 Photograph 151 152
21 Photograph 151 152
22 Photograph 151 152
VOLUME 9
(TRIAL ON THE MERITS, DAY 5)
JANUARY 27, 2010
Page
Announcements. . . . . . . . . . . . . . 6
- DEFENDANT'S WITNESSES )
Direct Cross  Vvoir Dire
FAYE PAYNE 7,13 -- 13
KIM HENDERSON 22 25 -=
DANIEL ASHWORTH 27,35 33 -
NOEL MARTIN 37,123 93 -
EDWARD E. HUESKE 135,171 164 --
MASTER CHRONOLOGICAL INDEX - CONT'D
VOLUME 9 -~ CONT'D
(TRIAL ON THE MERITS, DAY 5)
JANUARY 27, 2010
Page
Defendant rests. . . . . . . . . . . . . 186
Both sides close . . . . . . . . . . .. 186
Charge conference. . . . . . . . . . . . 187
Proceedings recessed . . . . . .« . . . . 190
Court Reporter's Certificate . . . . . . 191

ALPHABETICAL INDEX
VOLUME 9 OF 12
TRIAL ON MERITS
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WITNESS DIRECT
DANIEL ASHWORTH 27,35
KIM HENDERSON 22
EDWARD E. HUESKE 135,171
NOEL MARTIN 37,123
FAYE PAYNE 7,13

VOL 1 MASTER INDEX

CROSS

33
25
164
93

EXHIBIT INDEX

DEFENDANT'S

DESCRIPTION
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Test-fired Styrofoam
Head
(RETAINED BY
DISTRICT CLERK)

OFFERED

68

VOIR DIRE VOL,

13

Lo

ADMITTED

LS4
(o))
LYWOLOOWLWLWOT

69 9
19

MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 9 - CONT'D
(TRIAL ON THE MERITS, DAY 5)
JANUARY 27, 2010

EXHIBIT INDEX - CONT'D

DEFENDANT'S

NO.
25

26

27

28

29

DESCRIPTION

Test-fired Styrofoam
Head

(RETAINED BY

DISTRICT CLERK)

Piece of test denim
with bToodstains
{RETAINED BY

DISTRICT CLERID _
Soot test-fire exemplar
at 4 1inches

(RETAINED BY

DISTRICT CLERK)

Soot test-fire exemplar
at 6 inches

(RETAINED BY

DISTRICT CLERK)

soot test-fire exemplar

Page 16
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86
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146
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69 9
87 9
147 9
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at 2 1inches
(RETAINED BY
DISTRICT CLERK)

146 147

30 soot test-fire exemplar

at 8 inches
(RETAINED BY
PISTRICT CLERK)

146 147

31 Ssoot test-fire exemplar

at 10 inches
{RETAINED BY
DISTRICT CLERK)

146 147

32 Soot test-fire exemplar

at 12 inches
{RETAINED BY
DISTRICT CLERK)

146 147

MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 9 - CONT'D

{TRTAL ON
JANUARY 27, 2010

THE MERITS, DAY 5)

EXHIBIT INDEX - CONT'D

DEFENDANT 'S

=
o

DESCRIPTION

(58]
[#5]

Test-fire exemplar
at 6 inches
(RETAINED BY
DISTRICT CLERK)
34 Test-fire exemplar
at 11 inches
(RETAINED BY
DISTRICT CLERK)
35 Test-fire exemplar
at & inches
(RETAINED BY
DISTRICT CLERK)

(TRIAL ON
JANUARY 28, 2010

Announcements.

Closing Arguments by MR.
. PARKS . . . . . 14

Closing Arguments by MR

20

OFFERED ADMITTED VOL.

157 157

157 157

157 157

VOLUME 10
THE MERITS, DAY 6)

Page

WHITLEY . . . . 6

Rebuttal Closing Arguments

By MR. WHEELER.

.Pégé 17.

32

vol.
10

10
10

10
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Jury retired for deliberations. .

verdict.

Jury Polled.

verdict received BY THE COURT.

VOL 1 MASTER INDEX

MASTER CHRONOLOGICAL INDEX - CONT'D

(TRIAL ON THE MERITS, DAY 6)
JANUARY 28, 2010

Sentencing .

Notice of Appeal

Adjournment.

VOLUME 10 - CONT'D

court Reporter's Certificate.

(TRIAL ON THE MERITS EXHIBITS)

STATE'S

=
e

[
ROV~ UTAWNE

DESCRIPTION

Diagram

Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph

VOLUME 11

EXHIBIT INDEX

Page 18

OFFERED

34
37
37
37
37
37
37
37

Page

ADMITTED

34

41
46
47
48

50
52
54
55

10
10
10
10

21

vol.
10
10
10
10

VOL..
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VOL 1 MASTER INDEX

MASTER CHRONOLOGICAL INDEX - CONT'D

(TRIAL ON THE MERITS EXHIBITS)

STATE'S

DESCRIPTION

Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
rPhotograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph

VOLUME 11 ~ CONT'D

EXHIBIT INDEX - CONT'D

OFFERED

41
41

ADMITTED

41,
41
41
41
41

MASTER CHRONOLOGICAL INDEX - CONT'D

(TRIAL ON THE MERITS EXHIBITS)

VOLUME 11 - CONT'D

Page 19
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STATE'S
NO. DESCRIPTION
55 Photograph 49 49
56 Photograph 49 49
57 D recording of 911
telephone call taken
on December 11, 2007 30 30
58 Photograph 48 48
59 Photograph 56 56
60 Photograph 54 54
61 Photograph 51 52
62 white rag 59 59
(RETAINED BY
DISTRICT CLERK)
63 Swab of rear door
of pickup 71 71
(RETAINED BY
DISTRICT CLERK)
64 winchester .30-30 rifle
Serial No. 5016347 115 115
(RETAINED BY
DISTRICT CLERK)
65 Affidavit of Angie Cooper,
Custodian of Records for
Quitman ISD and
August 27, 2007 through
December 11, 2007,
Attendance records for
General Jackson Payne 126 126
66 DVD Interview of
Jason Thad Payne taken
on December 11, 2007 139 139
67 commercial Bank of Texas
banking records of
Jason & Nichole Payne 11 -
68 cCitizens Bank banking records
of Jason & Nichole Payne 30 30
MASTER CHRONOLOGICAL INDEX - CONT'D
VOLUME 11 - CONT'D
{TRIAL ON THE MERITS EXHIBITS)
EXHIBIT INDEX -~ CONT'D
STATE'S
NO. DESCRIPTION

VOL 1 MASTER INDEX

EXHIBIT INDEX - CONT'D

OFFERED ADMITTED VOL.

Lrnnunonwen

24

OFFERED ADMITTED VOL.

69 Fast Texas Medical Center

Page 20
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VOL 1 MASTER INDEX

13
30

13

11
10

ADMITTED
134

232

234

EMS medical records of
Nichole Payne 13
70 Bank Texas banking records
of Jason & Nichole Payne 30
71 State Farm Life Insurance
Company records of
Jason & Nichole Payne 13
72 East Texas Medical Center
EMS medical records of
Austin Taylor Wages 11
73 Quitman I.S.D. records
of Austin Taylor wages 10
74 December 11, 2007,
transcripticn of the
interview of Jason Payne
(ADMITTED FOR RECORD
PURPOSES ONLY) 9
75 Photograph 43
76 Photograph 43
77 Photograph 43
78 pPhotograph 43
79 pPhotograph 43
80 photograph 43
81 photograph 43
82 Photograph 43
83 Photograph 43
84 Photograph 125
85 Photograph 125
86 Photograph 125
87 Photograph 125
B8 Photograph 133
89 Photograph 133
90 Photograph 133
(WITHDRAWN)
91 Photograph 133
(WITHDRAWN)
MASTER CHRONOLOGICAL INDEX - CONT'D
VOLUME 11 - CONT'D
(TRIAL ON THE MERITS EXHIBITS)
EXHIBIT INDEX - CONT'D
STATE'S
NO. DESCRIPTION OFFERED
92 photograph 133
93 Gray shirt and white
towel
{RETAINED BY
DISTRICT CLERK) 232
94 sSpent copper hullet
(RETAINED BY
DISTRICT CLERK) 234
95 Copper jacket

(RETAINED BY

pPage 21
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238

236
244
15
44
50
68
77
77
109
137

154
160

176

176

ADMITTED

176

176

176

176

DISTRICT CLERK) 238
96 Copper jacket
(RETAINED BY
DISTRICT CLERK) 236
97 Photograqh 244
98 Aaron Polk, M.D., records
of Nichole Payne 15
99 Blood standards 44
(RETAINED BY
DISTRICT CLERK)
100 Photograph 49
103 cCurriculum vitae of
Tom Bevel 68
104 Prhotograph 76
108 Photograph 76
109 pPhotograph 109
110 Photograph 137
111 Resume of
Richard Ernest 154
112 Prhotograph 160
113 Test-fire exemplar
at 6 inches
(RETAINED BY
DISTRICT CLERK) 175
114 Test-fire exemplar
at 8 inches
(RETAINED BY
DISTRICT CLERK) 175
MASTER CHRONOLOGICAL INDEX - CONT'D
VOLUME 11 - CONT'D
(TRIAL ON THE MERITS EXHIBITS)
EXHIBIT INDEX - CONT'D
STATE'S
NO, DESCRIPTION OFFERED
115 Test-fire exemplar
at 10 inches
(RETAINED BY
DISTRICT CLERK) 175
116 Test-fire exemplar
at 12 inches
(RETAINED BY
DISTRICT CLERIO) 175
117 Test-fire exemplar
at 14 inches
(RETAINED BY
DISTRICT CLERK) 175
118 Test-Ffire exemplar
at 16 inches
(RETAINED BY
DISTRICT CLERK) 175
119 Test fire exemplar
at 18 tinches

(RETAINED BY
Page 22
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120

121

122
123
124

VOL 1 MASTER INDEX

DISTRICT CLERK)
Posterboard with
photographs of
Austin Taylor wages
(RETAINED BY

DISTRICT CLERK)
Template
(RETAINED BY

DISTRICT CLERK)
Photograph
Photograph
Photograph

175

175

189
71
71
136

176

176

189
71
71
137

MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 11 - CONT'D

(TRIAL ON THE MERITS EXHIBITS)

EXHIBIT INDEX - CONT'D

DEFENDANT 'S

NO.

25

26

27

28

DESCRIPTION

Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Photograph
Test-fired Styrofoam
Head
(RETAINED BY
DISTRICT CLERK)
Test-fired Styrofoam
Head
(RETAINED BY
DISTRICT CLERK)
Piece of test denim
with bloodstains
(RETAINED BY
DISTRICT CLERK)

soot test-Tire exemplar

at 4 dnches
(RETAINED BY
DISTRICT CLERK)

Soot test-fire exemplar

at 6 inches
(RETAINED BY
DISTRICT CLERK)

Page 23

OFFERED

68

68

86

146

146

ADMITTED

51
56

69

69

87

147

147
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29 Soot test-fire exemplar

30

vOL 1 MASTER INDEX

at 2 inches

(RETAINED BY

DISTRICT CLERK)

Soot test-fire exemplar
at 8 -dnches

(RETAINED BY

DISTRICT CLERK)

146

146

147

147

MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 11 - CONT'D

(TRIAL ON THE MERITS EXHIBITS)

EXHIBIT INDEX - CONT'D

DEFENDANT'S

NO.
31

32

33

34

35

DESCRIPTION

Soct test-fire exemplar
at 10 inches

(RETAINED BY

DISTRICT CLERK)

Soot test-fire exemplar
at 12 inches

{(RETAINED BY

DISTRICT CLERK)
Test-fire exemplar

at 6 inches

(RETAINED BY

DISTRICT CLERK)
Test-fire exemplar

at 11 inches

{RETAINED BY

DISTRICT CLERK)
Test-fire exemplar

at 8 inches

(RETAINED BY

DISTRICT CLERK)

VOLUME 12
(MOTION TO QUASH SUBPOENA AND

OFFERED

146

146

157

157

157

ADMITTED

147

147

157

157

157

MOTION TO STRIKE EVIDENTIARY HEARING)
MARCH 19, 2010

Announcement, .

Opening argument BY MR. WHITLEY.

Page 24

Page

28
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vol.
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VOL. 1 MASTER INDEX

MASTER CHRONOLOGICAL INDEX - CONT'D

VOLUME 12 - CONT'D
(MOTION TO QUASH SUBPOENA AND

MOTION TO STRIKE EVIDENTIARY HEARING)

MARCH 19, 2010

Response to State's open'lng argument
BY MR. PARKS, .

Rebuttal argument BY MR. WHITLEY .

Further response to State's argument
BY MR. PARKS. e e e s

Further rebuttal argument
BY MR. WHITLEY.

state's motion to quash subpoena 1is
granted BY THE COURT. e

Adjournment,

Court Reporter's cCertificate,

Page 25
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REPCRTER'S RECORD
VOLUME 2 OF 12 VQLUMES

TRIAL COURT CAUSE NO. 20,529%-2008

THE STATE CF TEXAS IN THE DISTRICT COURT

)
)
)
)
'ER ) WOOD COUNTY, TEXAS
)
)
)
) 402ND JUDICIAL DISTRICT

JASON THAD PAYNE

On the 19th day of June, 2009, and on the 12th day

of November, 2009, the following proceedings came on to
be heard in the above-entitled and numbered cause before
the Honorable G. Timothy Boswell, Judge presiding, held

in Quitman, Wood County, Texas;

Proceedings reporited by machine shorthand.
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APPEARANCES

FOR THE STATE OF TEXAS:
SBCT NO., 24026483
MR, JAMES PATRICK "JIM" WHEELER
CRIMINAL DISTRICT ATTORNEY
- AND -
SBOT NO. 21376000
MR. HENRY WHITLEY
ASSTSTANT CRIMINAL DISTRICT ATTORNEY
WCOD COUNTY, TEXAS
P.O. Box 689
Quitman, Texas 75783
903.763.45156
903.763.5105 (FAX)

FOR THE DEFENDANT:
SBOT NO. 15520000
MR. DOUGLAS H. PARKS
ATTORNEY AT LAW
321 Calm Water Lane
Holly Lake Ranch, Texas 75765
903.769.3120
903.769.3465 (FAX)

- AND -

SBOT NO. 11455300
MR. LARRY P, KING
ATTORNEY AT LAW
115 E. Goode Street
P.C. Box 1028
Quitman, Texas 75783
903.763.4571
903.763.4572 (FAX)
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CHRONOCLOGICAL INDEX
VOLUME 2 OF 12
{PRETRIAL HEARINGS)

JUNE 19, 2009

Anncuncements.
Agreement of Parties

Adjournment.
NOVEMBER 12, 2009
Identification of evidence

BY DEPUTY JERRY BLALOCK .

Evidence accepted and taken into custody
BY INVESTIGATOR JIM BROWN

Adjournment.
DECEMBER 14, 2009
Evidence returned

BY INVESTIGATOR JIM BROWN

Evidence accepted and taken into custody
BY DEPUTY JERRY BLALCCEK .

Adjournment. . . . . . . . . .
Reporter's Certificate

Reporter's Certificate . . . .

Page

Page

Page

10

10
10
11

12

vol.

Vol.

Vol,
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PROCEEDINGS
JUNE 18, 2009

THE COURT: And then 20,529, State vs.
Jason Thad Payne on pretrial.

MR, WHEELER: My understanding is there a
few plieces of evidence that need to be ordered and
produced before disclosure for the Defense. We'll talk
abqut that.

THE COURT: Y'all are Jjust going to visit
about that and —-

MR. PARKS: Yeah. Mr. Brown is here and
we'll visit abcout that and if there's any dispute or
whatever cr whatever we come to, we'd like to get into
the record.

THE COURT: And you did get that letter
from the State regarding the --

MR. PARKS: I did.

THE COURT: All right. Very well. At any
rate, y'all keep me informed as to what you want done on
that.

MR. WHEELER: Thank you, Your Honor.

{Recess. )

THE COURT: All right. Let me go ahead and

call 20,529-2008, State vs. Jason Thad Payne.

And you wanted to get something on the
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record. Are you ready to proceed?

MR, PARKS: Defense is ready.

MR. WHEELER: State's ready, Your Honor.

THE COURT: All right. And Mr. Payne is
present as well as counsel for the State and counsel for
the Defense.

S0, I don't know what you wish to announce
but --

MR. PARKS: Judge, it's my understanding
from talking with Mr. Brown that we have an agreement.
There are about three items, I think, with discovery
that were outstanding. That would be some DVDs, back
page of the expert's report that somehow or another has
been misplaced and —-

MR. WHEELER: And photos.

MR, PARKS: -- and photos. I believe
Mr. Wheeler has indicated that he can have those to us
in 10 days.

MR. WHEELER: A week to 10 days. I've got
to get my investigator back by the time we get to trial,
and we'll be on top of that.

THE COURT: We'll give you the more
generous time of 10 days available, so if there's any
difficulty, Jjust report it back to the Court and we'll

deal it.
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MR. WHEELER: May I have 10 days from

Monday so I can have Jerry back?

THE COURT: That be fine.

MR, WHEELER: Thank you.

THE COURT: 10 days from Monday.

MR. WHEELER: Thank you, Your Honor.

THE COURT: All right.

{End of proceedings.)
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NOVEMBER 12, 2009

THE COURT: Cause No.
versus Jason Thad Payne.
You wanted to —--

MR. WHEEELER: This is

20,529-2009, State

Cause No.

20,529-2008. &And I have asked Mr. Blalock just now to

bring the firearm to the courtroom that's the subject of

this hearing.

THE CCURT: And my concern is —-- I've

entered an order to examine the firearm. My concern is

the chain of custody.

DEPUTY BLALOCK: Yes,

sir.

THE COURT: It was suggested that the way

to deal with that is we get it on the record and let it

be handed over tc Defense counsel.

If there's a problem
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while it's in the Defendant's hands, well, I don't think
they will be able teo use that. So 1f you can arrange to
bring it to the courtroom and get it exchanged in the
courtroom, we'll make sure it's clear that way and we'll
have on the record.
DERPUTY BLALOCK: Yeg, sir. Be right back.
THE CQURT: Yes, sir.
(Recess.)
THE COURT: Let me go back on the record to i
20,5298-2008, State vs. Payne. Counsel for the State and
counsel for the Defendant are present, and Jerry Blalock
of the Wood County Sherifi's Office is present and he
is --
Mr. Blalecck, let me ask you, if you would,
to come up and bring that with vou and we'll get it
identified, and we sort of leave it in the packaging if
you haven't opened it up. If you will confirm what it
says. It has —- you've got a long box and it looks like
that is holding a rifle; 1s that correct?
DEPUTY BLALOCK: Yes, sir.
THE COURT: Can you reccegnize what that is?
DEPUTY BLALOCK: Yes, sir, I can.
TBE COURT: How can you recognize 1it?
DEPUTY BLALOCK: You can tell by the

markings on the tag, the box that we've labelled it in,
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and also the recognition of a .30-30 rifle.

MR. WHEELER: Would you please state your
name for the record?

DEPUTY BLALOCK: Jerry Blalock,

MR. WHEELER: How are you currently
employed?

DEPUTY BLALOCK: I'm the lieutenant with
the Criminal Investigation Division of the Wood County
Sheriff's Office.

MR. WHEELER: And can you describe the
package?

DEPUTY BLALOCK: The packaging is a white
evidence box designed to place long-barrelled firearms
in. The box is labelled as "EVIDENCE". It says it has
cne item in it. The date on this box is 3/28 of '08 and
has an inventory number of L-363051.

MR. WHEELER: The State asks that pursuant
to this court's order, that the firearm be delivered in

the custedy of Defense Investigator, Jim Brown at this

time.
{Delivery of evidence to Investigator
Brown.)
MR, PARKS: Your Honor, we
accept —— Mr. Brown is standing here. We will accept

delivery of the evidence and we're going to return it in
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an unaltered condition.

DEPUTY BLALOCK: This 1s the firearm. I

need for you to sign this chain of custody form, please,

sir, at "RECEIVED".

{Investigator Brown complies.)

DEPUTY BLALOCK: And I'm going to sign at,

"RELEASED BY," and I'm going to put today's date which

is 11-12-089.

of this?

him.

Does the Court want me to give him a copy

TEE CCURT: If you would like that.
INVESTIGATOR BROWN: Yes, sir.

THE COURT: If wou'll get a copy of that to

DEPUTY BLALOCK: Yes, sir, Thank you.
THE COURT: Thank you, sir.

MR. WHEELER: Thank you, Your Honor.
MR. PARKS: Thank you, Your Honor.

(End of Proceedings.)
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PROCEEDTINGS
(December 14, 2009)

TEE COURT: Cause 20,529-2008 State of

Texas versus Jason Payne.

MR. PARKS: Your Honor, at this time the
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Court will recall that several days ago the sheriff,

pursuant to the Court's order, delivered a .30-30 rifle

to the Defense for our investigation and inspection, and

we are at this time tendering that rifle back to the
sheriff. And we report to the Court and to the sheriff
that it is in the same condition it was in when 1t was

received by the Defense.

THE COURT: Does anybody need anything done

beyond this for purpceses of maintaining the chain of
custody?
MR. WHEELER: For purposes of the recoxd,

representatives of the Wcod County Sheriff's Office are

present in the courtroom today. Detective Jerry Blalock

is here to take possession of the rifle. And we would
ask the Court tc order the rifle into the possession of
the state by and through the shexiff's office, Jerry
Blalock.

THE COURT: I deon't know whether this is
ordering it, but, Mr. Blalock, you're ready to take
possession of it?

MR. BLALOCK: Yes, sir.

THE COURT: Go right ahead. And that is a

matter of record.

(End of proceedings.)
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REPORTER'S CERTIFICATE
THE STATE OF TEXAS )
CCUNTY OF WOOD )

I, Una B. Garland, Official Court Reporter in and
for the 402nd District Court of Wood County, State of
Texas, do hereby certify that the abové and foregoing
contains a true and correct transcription of all
portions of evidence and other proceedings requested in
writing by counsel for the parties to be included in
this volume of the Reporter's Record, in the
above-styled and numbered cause, all of which occurred
in open court or in chambers and were reported by me.

I further certify that this Reporter's Record of
the proceedings truly and correctly reflects the
exhibits, if any, admitted by the respective parties.

I further certify that the total cost for the
preparation of this Reporter's Record is § and

was pald by

WITNESS MY OFFICIAL HAND this the day of

, 2010.

Una B. Garland, Texas CSR 5856
Expiration Date: 12/31/2011
Official Court Reporter

402nd District Court

Wood County, Texas

Quitman, Texas 75783
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THE STATE OF TEXAS )

COUNTY COF SMITH )

I, Kimberly Julian, Deputy Official Court

Reporter in and for the District Court of Wood County,

State of Texas, do hereby certify that the above and

foregoing contains a true and correct transcription of

12

all portions of evidence and other proceedings requested

in writing by counsel for the parties

this volume of the Reporter's Record, in the

above-styled and -numbered cause, all

in open court or in chambers and were reported by me.

I further certify that this Reporter's Record of

the proceedings truly and correctly reflects the

exhibits, if any, admitted by the respective parties.

to be included in

of which occurred

WITNESS MY OFFICIAL HAND this the 3rd day of June,

2010.

KIMBERLY JULIAN

Texas CSR No. 3116

Expiration Date: 12/31/10
Deputy Official Court Reporter
402nd District Court

Wood County, Texas

P.0. Box 270

Tyler, Texas 75710

(903) 533-1172
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REPORTER'S RECORD
VOLUME 3 OF 12 VOLUMES

TRIAL CQURT CAUSE NO. 20,529-2008

.

TEE STATE OF TEXAS. IN THE DISTRICT COURT

)
)
)
| )
VS, ) WOOD COUNTY, TEXAS
)
)
)
)

JASON THAD PAYNE 402ND JUDICIAL DISTRICT

TEXAS RULES OF EVIDENCE

RULE 702 HEARING

On the Januvary day of 13th, 2010, the following
proceedings came on to be heard in the above-entitled
and numbered cause before the Honorable G. Timothy
Boswell, Judge presiding, held in Quitman, Wood County,

Texas;

Proceedings reported by machine shorthand.
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APPEARANCESS

FOR THE STATE OF TEXAS:
SBOT NC. 24026483
MR, JAMES PATRICK "JIM" WHEELER
CRIMINAL DISTRICT ATTORNEY
- AND -
SBOT NO. 21376000
MR. HENRY WHITLEY
ASSISTANT CRIMINAL DISTRICT ATTORNEY
WOOD COUNTY, TEXAS
P.0. Box 689
Quitman, Texas 75783
903.763.45156
903.763.5105 (FAX)

FOR THE DEFENDANT:
SBOT NC., 15520000
MR. DOUGLAS H. PARKS
ATTORNEY AT LAW
321 Calm Water Lane
Holly Lake Ranch, Texas 75765
903.769.3120
903.769.3465 (FRX)

- AND -

SBOT NO. 11455300
ME. LARRY P. KING
ATTORNEY AT LAW
115 E. Goode Street
P.0. Box 1029
Quitman, Texas 75783
903.763.4571
%03.763.4572 (FAX)
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CHRONOLOGICAL INDEX
VOLUME 3 OF 12
(PRETRTAL HEARING)
JANUARY 13, 2010

DAUBERT HEARING

STATE'S WITNESSES

Direct Cross
RICHARD ERNEST 11,14 7,13
TOM BEVEL 18
State rests
DEFENDANT'S WITNESSES

Direct Cross
EDWARD HUESKE 28 32

Further Examination of Edward Hueske
BY THE COURT . . . . . . . . .

Motions in Limine.
Adjournment. . . . .
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PROCEEDINGS

THE COURT: Let me call 20,529-2008, styled

State of Texas versus Jascon Thad Payne for pretrial

hearing. Let the record reflect counsel for the State,

counsel for the Defendant, and the Defendant is present.

Is the State ready to proceed?

MR. WHEELER: We have one witness that is

about ten minutes from the courthouse. We're waiting on

him; otherwise, we're prapared,
MR. PARKS: We're ready to proceed, Your
Honor.

THE CCURT: You needed to take up that

tssuve invelving him first or is there something mavbe we

can take out cf order?

MR. WHEELER: Well, he's one of our
experts. We'll just take him out of order. It's Tom
Bevel. He's travelling from Oklahoma.

THE COURT: But you're ready to go ahead
and start at this time?

MR. WHEELER: Yes, Your Honor.

TEE. CCURT: All right. Very well. Does

the State want to take the first shot of what we need to

deal with here?
MR. WHEELER: Well, we are prepared to

present to the Court our two experts in this cause,
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Richard Ernest and Tom Bevel. With the Court's
pleasure, we would call 702, 703, and 705 matters.

THE COURT: Do you have a summary ready as
to what opinions he's going to be tendering?

MR. WHEELER: That has been tendered to the

Defense.
May I approach, Your Honor?
THE COURT: And he may come on forward,
{(Witness complies.)
Yes, sir. Let me get you to raise your
right hand.

(Witness sworn.)

THE COURT: Please have a seat.

MR. WHEELER: For purposes of this hearing
and purposes of the record, I'm tendering a copy of the
report that we have received from Richard Ernest, and
the Defense has been tendered a copy. 1In addition, Your
Honor, we are tendering to the Court a copy of the
resume of Richard Ernest which has also been tendered to
the Defense.

THE COURT: Let me attempt to summarize,
excuse me, the opinions that Mr. Ernest would be giving.
One would be that he was unable to reach any conclusions
concerning Item No. 5, but that Items 3 and 4 were his

conclusion that they were fired from the rifle in
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question, and that that rifle is in good working
condition with no mechanical defects, that it appears
that as toc Austin Wages that it was -- that the pattern
shown as far as distance most consistent of having been
fired I'm assuming that's of less than 2 inches or maybe
plus or minus 2 inches. I guess that's what it's
reading from the face.

MR. WHEELER: The findings are --

THE COURT: And that finally, that it would
be virtually impecssible for Mr. Wages to have fired the
rifle at a distance of 10 inches or greater.

MR. WHEELER: With regard to Mr. Ernest,
his opinion is that the muzzle~to-target distance of
this working .30-30 rifle is 12 inches.

THE COURT: 1 inches, plus or minus 2.

MR. WEEELER: With a rate of error of plus
or minus 2 inches. BAnd based on his testing of this
firearm, that it was virtually impossible to commit
suicide with this gun.

TEE COURT: Do you wish to present any
other evidence concerning his expertise or capacity to
give those opiniens --

MR. WHEELER: For purposes of --

THE COURT: ~- other than what's set out in

his resume?
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MR. WHEELER: I ask the Court to take
judicial notice of his resume and take judicial notice
of the report filed with this report.

THE COURT: I do take judicial notice of
those matters.

MR. WHEELER: WNothing further, Your Honor.

THE COURT: All right.

Yes, sir.

MR. PARKS: If it please the Court.

RICHARD ERNEST,

having been first duly sworn, testified as feollows:
CRCS3 EXAMINATICN

BY MR. PFARKS:

Q. My nams is Doug Parks and I'm one of the
lawyers representing Mr. Payne. I have a few questions
for you. If I ask a gquestion that's confusing, let me
know, okay?

A. Yes, sir.

Q. As I understand your report, it's essentially a
three-page report? You're got three of three?

A. Yes, sir.

Q. You form an opinion with respect to the shell
casings and an opinion with respect to how far the
muzzle would have had to have been from the victim at

the time the rifle was fired; is that correct?
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A. Yes, sir, that's correct.

Q. Do you anticipate offering any other opinions
to this jury?

A. Other than what's stated in my report.

Q. Which would be those two opinions, the shell
cazsings and the range of fire?

A. Nothing's anticipated at this time. I'll
respond to whatever questions are asked of me.

Q. Have you furnished to the district attorney all
of the opinions that they have asked you to furniture at
this point in time?

A. As far as I know, yes.

Q. All right. Now, I'm not going to gquiz you with
respect to the shell casings, but with respect to the
range of fire, two of three things: What was your
methodology in making the determination of that

particular range of fire, please?

A. The use -— we have for several years used
plastic sheeting material -- I believe it's five-mill
plastic sheets -- simply because -- and we've used a

number of different materizls over the years, just about
everything that's in the literature as far as cardboard,
card stock, paper, plastic of various kinds, bench coat,
even wallboard, painted wallbeoard, and painted ceilling

tiles, and things like that. In consideration of its
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characteristics, we believe that the five-mill plastic

shesting

particle

allows you to see where every gunpowder

and particle fragment strikes the plastic, and

it's using them to note where they struck the plastic

and look

.

Al

A,

Q.

tests or

A,

at the gunpowder density.

Is this clear plastic or —-

Yes.

Clear plastic?

Clear, yes.

Okay. Now, is it Dr. Ernest?

No.

Mr. Ernest, did you make photographs of your
videctapes of your tests?

I don't thirnk that I made photographs of them.

I have those test materials with me.

A.
Q.

range of

Okay. You have them here today?

Yes.

Okay. Did you take a video of your process?
No.

Okay. HNow, you came to the conclusion that the

fire was 12 inches, give or take 2 inches.

That's your rate of errpr; is that correct?

A,

0.

decide 2

Yes.
Where does that derive from? How did you

inches?
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A. Teking a look at the gunpowder density, the
tattooing that's seen on the young man's face, and
noting the particle count as we see it on the face, and
then looking at that versus targets that were shot at a
number of different distances and comparing those back
to it.

Q. That would be a determination that you made
yourself rather than basing it upon any standard that's
used in the business of range of fire?

A. Excuse me —-

Q. Well --

A, ~- it is8 ~-- it's simply a matter of particle
count and the size of the pattern. And as far as any
standards go, those are the methodologies that are used.

Q. Acrcss the becard for everybody?

A. It depends on what kind of material you use,
but basically, the methods are the same.

Q. I guess -- and I may be just not understanding,
Mr. Ernest. I do work in mental retardation sometimes
and we know what the rate of error is standard on all
tests. If it's a 4, it's plus or minus 5. Regardless
of whe it's given to you, that's the standard rate of
error.

Is there a standard rate of exrror in making

a determination of range of fire?
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A. That's worked into the results here:

12 inches, plus or minus 2 inches. That's your rate of
error,

Q. In all cases?

A. No.

Q. Just in this case?

A. Given the testing in this case.

0. ©Okay. Did you have your results peer reviewed?

A. Yes, in essence, I did. I had this looked at
by ancther firearms examiner. This is a standard course
of testing in cur laberatory and this type of testing
has been done -- I've been in this field for, like, 32
years at this point. These were tests that were in
exlstence before I ever started in this field.

Q. Okay. You've had an opportunity to review your
report?

A. Yes.

0. Before we go to trial next week, are there any
things you want to add to or take from your report or do
you stand by it?

A. I stand by it.

MR. PARKS: That's all I have, Your Honor.
REDIRECT EXAMINATION
BY MR. WHEELER:

0. One further matter, Mr. Exrnest, before we
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conclude: Will you be discussing in front of this jury
anything that was provided with regard to the trajectory
of bullets?

A. I will respend te the questions that are asked
of me based on the materials that I've been given for
review.

Q. I ask that question for several reasons, but
primarily, you did, in fcermulating your opinion, use asg
a basis for your oplinion the evidence that was provided
to you, including but not limited te, a spent bullet?

A. Correct,

Q. And a type of cartridge that fundamentally
destroyed itself once it hit its target?

A. Yeou mean the bullet?

Q. Right.

A, Yes.

Q. So the trajectory and part of that bullet is
what you locked at when vou did your analysis?

A. Trajectory in the limited sense of the entry
versus the exit hole on the body, whatever can be made
of that. In essence, my results regard the distance
from the gunshot entry hole to the mouth and what is the
distance from there to the muzzle of the gun, the end of
the barrel.

Q. And when we're talking about the trajectory,
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we're alsc talking about the pattern that was on that
boy's face and the angle at which that bullet entered
the boyé

A. In essence, that's true.

Q. And you did look at photographs of the boy?

A. Yes.

Q. And study reports with regard to the
trajectory?

A. Yes.

MR. WHEELER: Pass the witness.
RECROSS EXAMINATION
BY MR, PARKS:

Q. I just want to be clear: Obviously, you would
have had to have to some pattern from which you could
make a comparison with your tests?

A. Yes.

Q. And that I'm assuming there were autopsy
rhotographs; is that correct?

A, Yes.

Q. And with respect to those autopsy photographs
or any other material that you reviewed, that material
went simply to your ultimate determination of range of
fire, which is your ultimate opinion; is that correct?

A, Yes.

0. So there would be no other opinions with

13
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respect to traiectory or blood splatter or those things?

A. That's correct.

MR. PARKS: WNothing further, Your Honor.
REDIRECT EXAMINATION
BY MR. WHEELER:

Q. I probably need to be more precise. We're
talking about the muzzle and the muzzle lines up with
what it hit?

A. Yes.

Q. Did you look at that on the boy and —-

A. Well, obviously, with a high-powered rifle like
this, it ig essentially a stiaight line through the
lengitude and axis of the barrel of the gun into the
entry hole into the boy's head through the exit hole,
all of that's lined up as one line.

Q. And you have discussed this matter with others?

A. Yes. I've had ~- 1've had another firearm
examiner look at that, but these -- as I say, these are
standard tests that we've run for my entire career.

MR. WHEELER: Thank you, Your Honor.

MR. PARKS: Nothing further.

THE COURT: Thank you, sir. You may step
down. |

THE WITNESS: Thank you, Your Honor.

THE COURT: Before he leaves --
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MR. PARKS: Yeah.

THE CCURT: ~-- are there any objections
to —-

MR, PARKS: I don't have any objection to
his testimony with respect to cartridges and the range
of fire. I'm at & loss to understand what the exit
wound has got to do with anything and I'm going to
chiect to any ultimate opinion. I don't have a problem
with what he loocked at to form his opinion that was
relevant to that, and it seems to me, based on the
direct examination, I'm not clear if he's going to be
asked other opinions. &nd it's our position that he's
only qualified on those two specific ultimate opinions;
range of fire and whether or not the spent cartridges
were out of that .30-30 rifle.

THE COURT: There's a third opinion listed
here that no one has talked about and that was the
opinion given the physical dimensions of the rifle and
its operating characteristics, it would all be
impossible to shoot cneself at a target distance of 10
inches or greater. Is that anything we need to discuss
before we go tc trial and receszs the jury and talk about
it when -—-

MR, PARKS: If -- so as long as he's not

changing his opinion. I don't know. Probably.
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THE COURT: All right,

MR. KING: Your Honor, could we retain him
for just a few minutes? And then during the next break,
we can at least discuss this and see if there's any
further questions since he's already here,

THE COURT: I say if we've got any other
questions, let's deal with them right now.

MR. KING: All right. Can we have a break?

THE COURT: We'll take about a five-minute
recess.

MR. WHEELER: Thank you.

(Pause in the proceedings.)

THE COURT: Let me get back on the record
in Cause 20,529-2008, State vs. Jason Thad Payne.

Is the State ready to proceed?

MR. WHEELER: We're ready, Your Honor,

THE COURT: 1Is the Defendant ready to
proceed?

MR. PARKS: Yes, sir.

THE COURT: Is there anything we need to do
in regard to Mr. Ernest?

MR. PARKS: No, sir.

MR. KING: No, sir.

MR. WHEELER: No, sir.

THE COURT: If there's no objection, may he
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be excused?

MR. PARKS: Well, I think he's going to
stay around a little while, Judge, so he and Mr. Hueske
can get together and —-

THE COURT: Go over his underlying

information?

MR. PARKS: Yes, sir.

THE COURT: All right. Very well.

Is the State ready to proceed with the next
witness?

MR. WHEELER: Yes, Your Honor. And the
next witness is Tom Bevel. T'm tendering to the Court
for purposes of the record a copy of the report which
has been provided to the Defense prior to this date as
wall as a copy of his CV --

THE COURT: All right.

MR. WHEELER: -- which has been provided tc
the Defendant,

THE COURT: Mr. Bevel, if you want to come
on up and let me get you to railse your right hand.

(Witness sworn.)

THE COURT:; Please have a seat.

MR. WHEELER: For purposes of this hearing,
we ask the Court to take judicial notice of the two

items.




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

18

THE COURT: Very well. That request is
granted. And I think maybe rather than trying do it the
way I did it last time, let me just let the State if you
wish to bring out any of the opinions you may oxr I can
just let the Defense address those as set out in the
report.

MR. WHEELER: It would be merely
accumulative if we went through his report at this
point.

) THE COURT: Very well.

TCM BEVEL,
having been first duly sworn, testified as follows:
CROSS EXAMINATION
BY MR. PARKS:

Q. Mr. Bevel, my name is Doug Parks. I don't
think wa've formally met before. I represent the
Defendant in this case?

A. Yes, sir.

0. I'll have a few questions for you, probably not
teco many. I've reviewed your CV, and it may be in years
past in Dallas, we've had cases together. It's just
been a long time and --

2., I don't know, sir.

0. -— I can't remember, but what I really want to

get down tc is you've been hired by the State to review
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And you've given

us a written repcrt on your findings; is that correct?

A,

Q.

That is correct.

Okay. And just so that we're clear for the

record, if you could, please tell us, Mr. Bevel, what

opinions you believe you are going to be asked by the

State to state to the jury in this case?
A,
distance from the end of muzzle,

was a contact wound or some distance away.

Yes, sir.

Starting with the adult female, the

In my

as whether or not that

opinion, that ig consisted with a contact wound from end

of muzzle to entry.

the investigation relative to the smell of gunpowder in

the adult female's room versus the young man's room,

On information that was provided through

that there was quite a difference relative to the

investigators as to what they smelled in the wéy of

burned gunpowder in those two rooms.

Q.

it your intention of stating to the jury that what the

Let me stop you right there so I'm clear:

police officers smelled was, in fact, gunpowder?

A,

No, sir, that I did consider that information

in forming my ultimate opinions.

c.

A,

Yes, sir.

I can't -~

Okay.

Right now —--

Is
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Q. Right now, I'm just looking for your ultimate
opinions. I'm going to work backwards from there.
Ultimately, what is your understanding of the opinions
that the State intends to have you relay to the Jjury?
Then we'll talk about the basis for it.

A. Okay.

MR. WHEELER: I'm going to object to that
question as needlessly accumulative. It is reflected in
his report, including his conclusions.

THE COURT: I'm going to overrule that and
let him speak to those opinions.

'THE WITNESS: Okay. That my opinion is
that this is inconsistent with a homicide/suicide and
that is the ultimate opinion that I have.

Q. (BY MR. PARKS) Do you intend to render an
opinion with respect -- I know you have range of fire
with respect to the female. Do you intend to state an
opinion with respect to the range of fire for the young
man?

A. Okay. That is in my report. In meeting with
the presecutors, I recommended that they get a second
opinion from any qualified firéarms examiner. They went
and ask that of Mr. Ernest. Whether or not there would
be a question, I would rely upon his -- his testing,

even though T did it. It would depend whether or not
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I'm asked that question relative to the testing I did.

Q. Okay. I guess you did some testing?

A. 1 did do some testing.

Q. You rendered an opinion in your report --

A. VYes, sir.

Q. —- about that testing?

I'm assuming you will respond to any
question asked you about that in the same way vou did in
your report?

A. I absclutely would.

Q. But do I understand you to say that you would
defer to Mr. Farnest's testing because you recommended
that the State get someone else to do that?

A. I would.

Q. Okay. Now, your opinion, based on your test,
was the range of fire was 10 inches, give or take 2
inches?

A, Basically, yes, sir.

Q. Sc that's a little bit different from
Mr. Ernest, but not teo much?

A. It's not too much. We approach it from a
different methodolcgy. I was not aware of the front-on
photographs frem the autopsy of the young man, and what
I depended upon was the description given by the medical

examiners to the overall pattern, and that is alsc what
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I put in my report, that that would encompass anything
that would miss the face.
Q. 8o you didn't actually see a copy of the
autopsy photos?
A. I did -~
{Interruption in the proceedings.)
THE COURT: Just wailt a second.
(Pause in the proceedings.)
Q. (BRY MR. PARKS) ILet me restate that:
A, Yes, sir.
Q. Do I understand correctly that you did not have
a copy of the autopsy photographs at the time you did
your testing to prepare —-
A, I did not.
Q. == your patterns with those patterns?
A. That is correct.
Q. Okay. Have you seen those photographs since
that time?
A. I have.
Q. And would you change your opinion?
A. I would change the methodology that I would go
about doing it.
Q. What was your methodology and —-
A, Okay.

0. =-- how would you change it?
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A. I would do it the same way Mr. Ernest did which
is taking a representative measured area and identifying
the numbers of stippling that was created within that,
that pattern, and comparing those two. What I had to
do, not having that ability because I didn't have those
pnotographs, was to locok at the overall pattern that was
described in the medical examiner's report from the
autopsy. Granted, they are not too terribly far apart,
but I believe the methodology Mr. Ernest used is more
accurate,

Q. >Okay. So just as a summary, in your expert
opinion, Mr. Earnest's testing would be, in all
likelihood, more accurate than yours because of the
reason ——

A. Yes, sir, I do believe that.

Q. Okay. 8o we've got in here test shots to
identify the distance range to Taylor. You're going to
testify about that 1f you're asked. I believe you said
that you would testify that in your opinion this was
inconsistent with homicide/suicide?

A. The wording that I use in the report is, "the
best explanation,” and that's based upon my analysis,
locking at the physical evidence that's there.

Q. And that's what you have set out in your

report; 1s that correct?
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A. That 1s correct.

Q. ©Now, in your report, you state the purpose of
it is an in-depth crime reconstruction based upon
objective methods. KHave you used any subjective
information or ——- well, information in rendering any of
the opinions that you're going to render or have you
based them strictly on the objective information so far?

A. Where the analysls is the —-- based upon the
objective application of the scientific method, when
you're working with any one of the investigative
questicns you're trying to answer, but your question is
there any substantive informatlon that T relied upon,
and that was where we were at before you switched lines
previously. It is subjective information from the
investigators in them believing that they smelled ox
didn't smell a strenger presence of burned gunpowder.
That 1s subjective,.

Q. And that's something you facter into your
analysis?

A. I did consider that information, ves, sir.

0. Okay. As well as various other items of
information --

A. Yes, sir.

Q. -- you told us about; temperature, gskin

temperatures, and things like. that?
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A, Well, feelings whether or not one was warmer
than the other, whether or not rigor was beginniﬁg to
set in on one and not the other.

Q. But those were the factors you considered in
your firal analysis?

A, Yes, sir, I did consider those.

Q. Okay. 1Is thers anything at this point,

Mr. Bevel, having gone down the recad a little bit -- I

believe your report is dated September 5th -- is there

25

anythiné you would alter about your report at this time,

either add something to or take anything from?

A. Other than what we've already discussed that I

think the methodology that Mr. Ernest used was more
accurate.
Q. So just in summary, we've got opinions with

respect to distance of fire on both victims and your

analysis of the consistency of the evidence; visa-a-vis,

sulcide/murder or murder/murder?

A. Yes, sgir.

Q. 1Is that all, as far as you understand, you'll
be celled upon to testify about?

A. Teo my kncowledge, yes, sir.

MR. PARKS: Okay. Pass the witness.

MR. WHEELER: Nothing further, Your Honor.

THE COURT: All right. Before he leaves,
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any objections to those opinions?

MR. PARKS: No objection.

THE COURT: All right. Thank you, sir.

THE WITNESS: Yes, sir.

MR. WHEELER: May I approcach, Your Honor?

THE CCURT: Yes, sir.

(Bench.)

MR. WHEELER: There were several experts to
which we had agreements and I want to talk about that if
we cculd. Our gunshot residue experts and cur DNA
expert out of the Texas Department of Public Safety, we
have an agreement to their opinions, as I understand.

We also have the medical examiner's.

MR. PRRKS: HNo guestion about the medical
examiner. No questiocn about the DNA people. GSR no
problem.

(Discussion held off the record.)

MR. WHEELER: And the folks that did the
work on the rifle.

MR. PARKS: Okay. Well, you'wve given
notice of an Ed Jones and I don't have a clue what he is
or what he's supposed to say.

MR. WHEELER: Let me borrow your -- Ed
Jones?

MR. PARKS: You told us --
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MR. KING: You just sent me a --

MR. WHEELER: Let's see which one that Is.
Can we have a two-minute recess?

THE COURT: We'll go off the record for a
moment .

(Pause in the proceedings.)

{(Open court.)

THE COURT: That is on the record, there is
no Ed Jones?

MR. WHEELER: There's no Ed Jones.

THE COURT: All right. Anything further
from the State, then?

MR. WHEELER: I bhelieve we've got on the
record all of our experts and we've got our agreements
and we got the Court's rulings. That concludes the
Daubert issue from the State's side.

THE COURT: Do we have any Daubert issues
from the Defendant's side?

MR. PARKS: We have two witnesses —- and I
guess three witnesses, Judge. We've been given notice
that Noel Martin is a witness from the State.

MR, WHEELER: We're going to --
[inaudible] -- with regard to his qualifications to give
an opinion. We've used —-

MR. KING: That's all we need.
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THE COURT: So it's agreed that his
cpiniong, whatever they are, are not objected?

MR. WHEELER:; I've called him as a witness
for the State, so I'm in no position to challenge his
gqualifications.

MR. PARKS: Okay. That's -- so 1f —- to
the extent that the State wishes us to make him
available, our witness, Ed Hueske, is here, and i1if they
want to stipulate to him, that's fine, or if they want
to ==

MR. KING: They have been furnished, Your
Honor, with a vitae and the report. We've given that to
the Court as well.

MR. WHEELER: We're dgoing to ask him to
produce his file, all documents and reports and
literature he's reviewed to render his opinion. We
would like a little recess to review that material
because we haven't been privy to any of that.

THE COURT: Why don't we establish on the
record what his opinion are, so we can focus it a little
bit?

Mr. Hueske, get you to come on around and
swear you in.

(Witnegs sworn.}

THE CCURT: Please have a seat.
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'i 1 : EDWARD HUESKE,
2 having been first duly sworn, testified as follows:
3 DIRECT EXAMINATION

4 BY MR, KING:

5 Q. Would you state your name, please, six?
6 A. My name is Edward Hueske.
7 Q. What kind of occupation db you have,

: 8 Mr. Hueske?

y 9 A, I'm a full-time professor at the University of
|

‘ 10 North Texas in the Department of Criminal Justice. I'm

11 the criminalistics coordinator and I hold the rank of

V 12 seniocr lecturer. I've been there 10 years.

13 MR. KING: May I approach the witness, Your

14 Honor?

15 THE COURT: Yes, sir.

16 MR. KING: May I borrow back the materials

17 T gave you?

18 THE CCURT: Yes, sir.

19 Q. {BY MR. KING} Professor Hueske, am I

] 20 pronouncing your name correctly?

!

? 21 A. Yes, sir.

E 22 Q. Would you take a look at that document and see
23 if you can identify it?
24 A. This is a copy of an earlier curriculum vitae,

25 2006. I actually have a current copy with me.
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0. Do you just --

A. Yes.

0. I assume it just adds more luster to the
already glowing —--—

A. T suppocse.

Q. All right.

MR. WHEELER: State has no objection to his
cv.

Q. (BY MR. KING) If I ask you to delineate your
accomplishments, would this be a summary of them?

A. That's correct.

MR. KING: Your Honor, we offer that and
ask that that be allowed to copy so we'll all have it.

MR. WHEELER: We do need a copy.

THE COURT: Yes, that will be fine.

Q. {BY MR. KING) Likewise, you had given us,
first, a preliminary draft of a report on this
particular case?

A. Correct.

0., The work you have done on that?

A. That's correct.

Q. And you gave us an actual report?

A. That's correct.

Q. Would it be a summary of your opinions and the

work you did on this case?
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A. Yes, it is.
Q. All right.

MR. KING: This is the final.

MR, WHEELER: It says "Preliminary."

MR. KING: All right.

MR. WHEELER: That's what this is.

MR. KING: That's the last one.

MR. WHEELER: For purposes of this hearing,
this particular exhibit says, "Re: State of Texas
versus Jason Thad Payne, FT&C Case Number 09-5%12,
Preliminary Report." This preliminary report is being
tendered to the Court as a final report, and the copy we
have received has the same mark on it, that it's
preliminary.

Q. (RBY MR. KING) It is, at least at this point,
the final report you --

A. That is correct.

Q. You have done no particular work on this case
since this report was written?

A. That's correct.

Q. So your cencluslons today here in this
courtroom are the same as you came to in this report?

A. They are.

0. All right.

MR. KING: And could we have a copy of that
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as well, Your Honor?
THE COURT: Yes, sir.
MR, KING: Pass the witness, Your Honor.
CROSS EXAMINATION
BY MR. WHEELER:

Q. Good afternoon, Professor Hueske. My name is
gym Wheeler. We've never discussed this case before,
have we?

A. No, sir.

Q. With regard to this cause, did you bring to the
court today your file and all documents, reports, and
literature you reviewed in order to render an opinion?

A. No, sir. I was not asked to do that.

Q. Did you consult all the documents in this cause
that were supplied to you?

A, Yes, I did.

0. And do you have those documents or copies of
those documents at your office?

A. Yes, sir, I do.

Q. Did you consult any reports in the preparation
of this opinion?

A. No, sir.

Q. Did you not read any of the offense reports in
this cause?

A. I'm scrry. I misstated that.
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MR. PARKS: Judge, Page 2 of his report
sets out 15 things that he has reviewed.

MR. WHEELER: I haven't had a time or
opportunity to review the basis of his opinion at all
other than what's in this document. I need a little
leeway to ask the gquestilons.

THE COURT: Very well.

MR. WHEELER: Thank you, Your Honor.

Q. (BY MR. WHEELER) And then with regard to the
literature, of course, the field that you practice in,
crime scene reconstructicn, is a peer reviewed field, is
it not?

A. Yes.

0. When were you first contacted concerning this
case; what day, what month?

A. T don't have my case file with me as we've
already established. I don't recall. A couple of
months ago, perhaps.

Q. Do you have an cral or written contract with
the Defense?

A. My recollection is oral.

0. How were you introduced to the defense
attorneys in this cause?

MR. PARKS: Judge, we object to that. This

does not go to the basis of a 701, 702 hearing.
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MR. WHEELER: With regard to this expert
and how he became involved in this case as well as his
expertise I think is absclutely crucial. How he came to
the evidence, how it was presented to him, and if he had
a chance to --

MR. PARKS: He's either qualified or --

THE CCURT: I would have to sustain the
Defense's objection. It's not what's involved in these
issues.

0. (BY MR. WHEELER) Sc a couple of months ago,
you agreed that you were going to testify in this cause
and render an bpinion?

A. A couple of months ago, I agreed to review the
material. The testimony obviously was subsequent to my
review and findings, but, yes, that's clearly in the
offering. May I have some water, please?

Q. Yes.

{Pause in the proceedings.)

Q. (RY MR. WHEELER) Okay. €Can you give me an
approximation of how many times you've appeared in court
in the past, say, 10 years?

A. A hundred times, conservatively.

Q. Any idea how many consultations involving legal
actions within the same time frame?

A. Several hundred.
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Q. Is there a particular subject matter where your
expertise is most useful or do you testify in a variety
of cases?

A. Well, my primary expertise is shooting
reconstruction.

Q. Have you ever been challenged and disallowed as
an expert in any cause?

A. No, s=ir.

Q. With regard to this case, could you tell the
Court, please, as specifically as possible, a summary of
your opinicn?

A. Well, as articulated in my report under the
last heading, Opinions, the second and last paragraph,
my opinion is that the shot was fired from a distance
between -— that is the shot to Taylor Wages was shot at
a muzzle-to-target distance between 4 and 10 inches and
he shot that -- shot himself either using one of his
feet or reaching down with his left hand and depressing
the finger lever of the rifle and releasing the pin.

Q0. With regard to the report that you've written,
at one point you refer to a comment inveolving rigor, and
when you discuss this reference to rigor mortis on
Page 6 of your report, you say that that reference to
rigor mortis was refuted by Ranger Kemp according to

Sergeant Martin's report, so =~- and you base that
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opinion with regard to rigor mortis on a report which ig
hearsay written by Sergeant Martin repeating what was
said to him by Ranger Kemp which is hearsay within
hearsay. Is it normal in your field to use as a basis
for an opinion hearsay within hearsay?

A. Well, that's your legal definition. I had a
direct conversation with Sergeant Martin considering
this as well. This designation of that statement as
hearsay is certainly out of my purview, but that was the
informaticn that I was provided along with the other
reports, so I can't comment on the legality of that
information, but that was information I considered, yes.

0. I understand you considered it, but my gquestion
is a little more precise than that. I want to know that
within your field it is in the regular course of
conducting this practice of crime investigation to rely
less than firsthand information and more precisely to
rely on hearsay from another person, which is hearsay,
which is to rely on a statement from another person
which states it to you? Is it normal to rely on that
evidence to form an opinion?

A. From time to time that happens, yes.

Q. Thank you. And in two paragraphs later, there
is a comment about a room that's a converted garage and

talking about the air tightness of the room. Do you
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have any specific training or experience with regard to
rooms and thelr wventilation?

A. Nec more than a lay knowledge, which is all
that's required to assess the situation here.

Q. So it's a common sense argument there,
requiring no expertise?

A. I'm nect sure common sense necessarily. It's an
cbservation. I went to the scene. I saw the metal
garage door with large gaps in it. T went to the
bedroom where the female was shot. It's clearly
insulated. So that's the basis for my cpinicn there.

. Q. But in response to my question whether or not
you've had any specific training with regard to
ventilation of structures and rooms, you haven't had
any?

L, No, sir, I haven't any specific training in
ventilation, insulation, heating or air-conditioning.

Q. A few more paragraphs in this report 2, 3, 4,
5, 6 -—- the bottom --

THE COURT: What page?

Q. (RY MR, WHEELER) On Page 6, the final
sentence, you write, "It is inconsistent with someone
other than Taylor Wages going into Taylor Wages'
room and reloading in the midst of a confrontation with

a wide-awake Taylor Wages."
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What evidentiary basis for you having an
opinion with regard t¢ the state of consciousness of
Austin Taylor Wages at the time he received his mortal
wound?

A. Perhaps, I could have stated that a little more
clearly. The reference there has to do with the fact
that if you discharge a .30-30 rifle within the confines
of that residence, as I cobserved it, certainly there
would be a loud report. Otherwise, Taylor Wages was
seated on the side of the bed. That would indicate that
he was awake. It's a combination of.those two factors
that formed the basis for making that statement.

Q. But it assumes something that was not presented
to you and forms no basis for your opinion. The state
of conscicusness of the boy, that's an assumption?

A. Yes, that is an assumption.

Q. Okay. On the next page, on Page 7, we have a
comment that you just referred to with regard to the
audible nature of the report from a .30-30 rifle. Did
you perform any tests inside that home to determine how
loud that reporﬁ is and its audibility?

A. No.

Q. Is this something that a person with common
sense —— ie this a deduction that a person with common

sense could make?
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A. If they've fired a .30-30 rifle, as I have,
yveah.

Q. So 1i's logical,‘guns are loud?

A. 30.30=2 in particular.

Q. Lay opinion?

A. No, opinion of a journeyman firearms examiner.

0. I love that word, "journeyman." I don't get to
hear it wvery often in the courtroom. Thank you.

Well, you're more than that. You have
testified many, many times. You're a professor at the
University of North Texas where my daughter goes to
schogcl. That's an impréssive curriculum vita.

A. Thank you. She made a wise choice.

Q. I agree with you.

All right. ©Now, there's a following
question in the next paragraph: "If these were graves
prepared in advance for the burying Taylor and Wicole by
Jason Payne, the obvicus guestion is why did he call 9811
and report the deaths?" None of your expertise is
applied in writing a comment like that, is thexe?

A. Well, yes. Once again, a visit to the scene,
seeing where those alleged graves -- let's call them
holes in the ground were, they certainly weren't readily
acceptable. Sc perhaps, again, I could have done a

better job of articulating my concerns about those being
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possibly being empty graves.

0. I understand. ©n the last -- on Page 7, the
last full paragraph, you write in your analysis this:
"Tt's unfortunate that the DNA testing of the rifle and
ammunition that was initially requested by Wood County
Sheriff's Office not carried out. The results of that
testing might have provided useful additional
information in this case.”

Now, that comment there, that the
fundamental basis of that comment is your belief that
the police could have dons a more thorough Jjob in
analyzing and recording details of the crime scene; 1s
that right?

A. No, sir. I believe the Wood County Sheriff's
Office, according to the records I have, they requested
that testing. I don't know where it went awry. By the
document I provided or was provided states that they
wanted just that testing and then, for whatever reason,
it was never forthcoming.

Q. But your opinion with regard to this particular
paragraph is that the police could have gotten a more
accurate picture of the crime through forensic evidence
that does not exist and you could have reviewed?

A. Well, we all could have gotten a more accurate

review if that testing would have been done.
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Q. We all could have gotten a more accurate view?

A. Perhaps.

Q. 2And then with regard to your opinion on the
entry wound which is —- let's see, where -~ where do you
talk about the scot, the thin laver of soot in this
report? Could you remind me there?

A, I1I'l1 have to --

Q. ©Oh thers it is. The bottom of Page 3.

A. Yeah.

¢. You write in the last line, "A thin layer of
soot is eccentrically...deposited." BAnd there is an
ellipsis followed by a period. After you write that,
you write, "It can be seen in the images that stippling
is present in areas, such as under chin, that are
consistent with the upward trajéctory indicated by entry
and exit wounds locations.®

In fact, in autopsy reports ~- on Page 2 of
Austin's autopsy report, it says, "A thin layer of soot
measuring one-and-a-half inch in maximum length is
deposited around the entrance wound predominantly
inferiorly con the lower lip extending up to
approximately one inch from the center of the entrance
wound."

Sc the wound above hi; 1lip, the corner of

his mouth extends one inch, according to the autopsy
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report, right?

A. Yes, I think that's correct.

0. But the gist of the paragraph that you've
written here indicates that there is soot deposited
under the chin, the way I read it on Page 3 and 4, but
that's not what the autopsy report reflects. That's
inaccurate?

A. That refers to stippling under the chin, not
soot.

0. We're not talking about soot there. And that
can be delinesated from the autopsy, there's no soot
under the chin?

A. Well, that sentence has a period after the
reference to the autopsy report. Then there's a new
sentence referring to stippling, so those are two
entirely different subjects.

Q. With no linking clause, phrase, verb, adverb
between the two?

A. I am a chemist, sir, not an English professocr.

Q. I'm an English professor, not a chemist. Okay.
I get it.

All right. Let's see. Can you provide to
this court within the next 24 hours your file, all
documents, reports, and a copy of the bibllography that

you used, you refer to in --
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A. I would be hard pressed to do that within 24
hours, sir. I don't intend to be back in Denton at my
office until tomerrow night.

Q. I understand.

MR. WHEELER: Thank you. Pass the witness.

MR. PARK3: WNo further questions.

THE COURT: Any objections to his testimony
or his opinion?

MR. WHEELER: We would object, Your Honcr,
to any opinions that reaches the following conclusion:
That the police or any other investigative agency could
have done a more thorough job in recording and analyzing
the crime screen. Specifically, that is something we
don't need expertise toc give us a running critigue of
the crime scene itself and that's beyond what he's
called for, to give a comment about anybody else's job.

MR. KING: Judge, the mere comment if we
had additional information, we might know mere. Tt's
police procedure. That's his comment as a scientist.

MR. WEEELER: It relates to nothing else.
That makes itself clear. And under 702, 703, and 705,
the standard, particularly 705{ is helpful to the jury.
That's not helpful. That's something that the jury can
do on its cown and any person can do.

MR. KING: Judge, this is simple. As an
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expert, there is no way that the Defense could be
prevented from asking the simple question, could your
analysis have, perhaps, been better or different had you
had certain things. That's just a .way of gquantifying an
opinion. It's not -- it's a statement of fact. It's
not & criticism of the pclice. It's the same as,
"Wouldn't this be clearer if you found a fingerprint,
officer? Well, yes. But you didn't? No, I didn't."
It's the same thing, "Wouldn't it have been helpful to
have had DNA cn this item? Yes, it would. But you
didn't have it? No, I didn't."

MR, WHEELER: I understand the logic. The
question is the rule, is it helpful for the jury. 1It's
unfortunate that DNA testing wasn't carried out. Any
person anywhere can give that opinion. It doesn't
require expertise.

THE COURT: I'm going to overrule the
objection.

MR. WHEELER: And then with regard to the
matters which base the opinions under 702, 73, 705, here
are the things that have been listed during the Daubert
hearing: We have hearsay within hearsay that's relied
on. I understand hearsay. I know experts can rely on
hearsay in rendering their opinions. Hearsay within

hearsay, I have not heard that. Ranger Kemp said
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Sergeant Martin said to me and then I'm going to give an

expert opinien on it, that's not reliable.

We have a person here who, in spite of his

CV, 1is also giving an opinion with regard to
atirtightness ¢f a room with no training or expertise
with regard to ventilation and also giving an opinion as
to the state of consciousness of the victim at the time
he received the gunshot wound and there is no
evidentiary basis at all for that opinion.

éo we have three sgpecific evidentiary
problems with regard to the opinion that's rendered, and
then we zlso have this commentary on -- with the word
"unfortunate” on the way the testing was conducted. So
we object on the grounds that there's no appropriate
basis for this testimony.

THE COURT: Any response?

MR. PARKS: Well, Judge, I think the most
important point of that was that the inference that
Mr, Wages was conscilous, as indicated by his seated
position on the bed. This is a perason whose expertise
is in blocd splatter and in crime scene reconstruction.
He takes the information that he is given and arrives at
opinions and inferences based on that information.

It may be that I am not conscious standing

here, but it is fair to infer from -- from -- that I
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am -~ it can be inferrsd —-- what can be related on what
I'm doing now to someone outside, it would be fair for
them to infer that. So he's seated on the edge of the
bed. That's a fair inference that a criminalist in
criminal screen reconstruction. They can certainly
attack it. Maybe he was conscious sitting there on the
bed. That's a fair inference.

MR. WHEELER: I left out one other factocr
that I want to get on the record and that's the auditory
nature of the report of gunshot. That is without a
doubt something that a layperson can figure out without
help from an expert.

THE COURT: And I'm going to overrule the
objection, but let me just speak to 1t becaﬁse I think,
certainly, the matters that don't require expert
testimony are subject to cbjections in this matter.

My understanding, however, what we're
dealing with really are essentially facts that are
reported to somecne which they're basing their opinion
on and they are subjected to being attacked whether the
facts stand up to that, and we're not dealing with
opinicn, but facts.

Certainly, I understand he hadn't been
qualified on ventilation. He looked at the room and saw

holes and using some -- drawing logical conclusion, his
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ultimate conclusion. I think that's what -- if I'm
understanding, that's what crime reconstruction experts
do.

I think you can make a pretty good argument
when you get beyond stippling and distances. You could
argue the crime reconstructionist's logical conclusion
from circumstances and the jury can do that without the
expert. We're going to have expert on the other side
going to be able use the facts, and so that's the basis
of the Court overruling those objections.

All right. Anything else -~ is this -- do
you have another -- thank you, sir. You can go ahead
and step down.

Any other Daubert matters?

MR. PARKS: I took the liberty to give to
the State an agenda for —-

MR. WHEELER: BAn agenda that --

THE COURT: Very good. I might want to
take —-

MR. WHEELER: Can we take a brief recess
and go off the record and do a little housekeeping?

THE COURT: If you feel like you need to.

Let me, first, in terms of the persons who
are here as ecxperts who were subpoenaed, i1f you don't

have anybody else that you need, I'm going to release
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all those persons as witnesses. 2and I know they need to
exchange some informaticn. They're free to go do that
at this time.

(Pause in the proceedings.)

THE COURT: Get on the record in Cause
20,329-2008, State ve. Jason Thad Payne on pretrial
hearing. Let the record reflect that counsel for the
State, counsel for the Defendant, and the Defendant are
present,

Yes, sir, Mr. Parks.

MR. PARKS3: Judge, you may recall that

Mr. Ernest made his opinions based on patterns of

‘gunfire residue on soma plastic sheets that he compared

with pheotographs from the autopsy and that was the basis
for his opinicon regarding range of fire. It's my
understanding that those plastic sheets are in his
possession here today. It's my understanding that thqse
will be offered in evidence for the jury at the time

Mr. Ernest testifies.

We have requested that our expert be
allowed to view them, not take them in possession, to at
least view those plastic sheets today and we've been
refused that., We ask the Court to order that they be
produced.

MR. WHEELER: The State has made the same
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request; file documents, report, literature, trial aids,
exhibits, anything out of their expert, that we get it.
We asked for an order and haven't gotten it.

Here's what I think: We have an expert
here who has exhibits that we will work with at trial.
He has a controlled setting in his office and he has to
preserve hls evidence and protect it because he
testifies here -- and he's testified for 30-something
yvears all over and his professional reputation is
involved here.

If he says to me, and he has, I want these
exhibits in a contrelled setting where they can be
reviewed and not let the fox loose in the henhouse in an
ambush him. We didn't anticipate this or had any notice
of it, let's do this: Why don't we have a mutual order
that all trial aids, exhibits, underlying information,
things like that be made mutually available at a time
that is convenient to both parties. That's recourse
number one.

Recourse number two is this: If I'm not
going to get an order to go through everything in regard
to their expert, if they want to review this particular
exhibit in its form for presentation at trial, then
let's have an agreement between their expert and our

expert on a time that's convenlent to our expert who
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needs to get on a plane to Montana and go to Fort Worth,
That's what cur expert would like and that's -- I think
that's z more appropriate resclution,.

MR, PARKS: If I could respond, Your Honor.

THE COURT: Yes, sir.

MR. PARKS: There 1is nothing in our
expert's possession that we intend to offer in the
presence oi the jury by way of aids other than
photographs, which we have attached copies of in the
report that was given. I would certéinly be happy for
them to lock at those photographs.

If this item is so fragile, why is
Mr. Ernest carrying them arcund with him? There is
significant difference between what the State has been
asking our expert, which is something that is
essentially nonexistent, and something we know is here
in a corporate form. It will be offered to the jury.
It is no different than a photograph, I would expect,
and no reason why we shouldn't be able to loock at it
while we've got it here.

MR. WHEELER: I have a wery unhappy expert
and T understand why. He didn't come here to produce
this exhibit in this form and allow inspection. Fine,
we will be happy to do it at his convenience, but he

needs to get on a plane at his office.
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THE COURT: First, why don't we get him on
the stand since he's here?

Mr. Ernest, why don't you come on up, and
just have go ahead and have a seat and you remain under
cath.

FURTHER EXAMINATION
BY THE COURT:

THE COURT: First, Mr. Ernest, let me just
ask you, if I can, concerning the time -- concerning the
time consideraticns: Heow much time do you have that you
can afford?

THE WITNESS: I need to get back to Dallas
and get cn a plane -- well, I'll be on the stand
tomorrow morning in Montana, and I need to get back. T
had no Earthly idea that this was going to turn into
anything other than about a one- or two-hour hearing,
get back to Dallas where I can make my flight, and now
this was turned into an evidence inspecticn and a
general rummaging through my file.

THE CCURT: We are still within that
two—hour frame. That's what I'm asking: What is your
drop-dead time when you need to leave?

THE WITNESS: I need to leave -- I needed
tc have left probably 30 minutes ago, so I've got a lct

of traffic to go back through. And, Your Honor I have
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no problem in the early part of next week in having

Mr. Hueske come down to my lab and lock at these targets
that have been shot. I1'd be more than happy to open the
doors and --

THE COURT: Let me ask you another
question: If he wers to take 10 to 15 minutes to look
at them here today, what sort of harm does that do
potentially tc that evidence?

THE WITNESS: The plastic sheets as they
are right now will be in a different form for trial.
They will be prepared as mounted exhibits and in
substantially different form than they are right now,
S0. ..

THE COURT: Will they suffer injury if he

looked at them at this peint in time.

THE WITNESS: No, I don't think =so.

TEE COURT: Is it Jjust your concern that he
might see them differently than when --

THE WITNESS: Number one, that they will be
in a different form at the point when he sees them, and,
nunber twoe, and pressing to me 1s that I be able to
leave and go catch a flight.

ME. PARKS: Well, why don't you leave then
in the custody of the District Attorney's Office?

They're not going to do anything with them.
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THE WITNESS: As soon as I get back from
Mentana, I'11l be putting them together for trial
purposes. As I understand it, this action is coming up
to trial, is it not?

THE CQURT: Yes, sir. Supposed to be
picking a jury Tuesday morning.

MR. WHEELER: This is a no-notice matter,
Your Honor, and he's entitled to that kind of preference
as well as we are. There's no written motion for this
court, either. I will be happy to provide them in --
it's his exhibit.

THE COURT: Let me jgst-say this: I'wve got
no problem trying do anything that —- I don't want to
keep this man stuck here. I am concerned that I do have
something that we understand is going to be submitted in
evidence and then we've got basically a global request
on the other side that has never been specified except
to say, I didn't get this at this time and they want to
do this at this time or at that time and -~ I'm not
interested in things like that. So I'm going to ask
that you make arrangements for when the Defense expert
can see these exhibits. It needs to be in a timely
matter and no more inconvenient than necessary.

As to the other matters, if you

need something and it's something like, I need to know
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MR. WHBEELER: Well, I just heard that he
didn't have anything like that. The only thing that I
have are legible photegraphs.

TEE COURT: Then you what need 1s to have
an opportunity to inspect the original photographs?

MR. WHEELER: Absolutely, I need to see
what he relied on.

MR. PARKS: Sure.

THE COURT: Okay. And let me let you get

off the stand so you can get going as quick possibly.
Visit briefly when you are available. 1I'11l, then, ask
the attorneys to work out an understanding as to, you
know, when they're going to get all that stuff down soc
somebody have a chance to look at it before trial.
Thank you, sir.

TEE WITNESS: Thank you, Your Honor.

TEE COURT: If you just want to let him
know when you'xe going to be available there, then you
ought to be able to be free to head on ocut. If not,
make other arrangements. In other words, he needs to
make it avallable in a reasonable way for the Defense
expert.

MR. KING: Mr. Ernest suggested Tuesday

morning.
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THE COURT: Mr. Ernest suggests that?

MR. KING: Yeah.

THE COURT: We're not going to --

MR, PARKS3: Assuming —-- I don't know where
Jim went.

THE COURT: At any rate, if that isn't good
enough, he needs to make it available. If you need tha
Court's intervention, that's fine, but I think -- I'm
hoping Mr, -—-

MR. PARKS: Ernest.

THE COURT: He produces --

MR. PARKS: Whichever, and we will alsc, at
the same time, make arrangements to get legible copies
of —-

THE COURT: Anything else?

MR. PARKS: Not on that particular issue.

MR. KING: I really thought about doing
anything else on --

THEE COURT: Any other matters that we need
to take up?

MR. PARKS: BScheduling. I think we need to
talk about scheduling --

MR, WHEELER: Sure.

MR. PARKS: -- because we've got -- Monday

is a holiday. We pick a jury on Tuesday.
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THE COURT: Yes, sir.

MR, PARKS: The following Monday is --

MR. KING: Docket call.

MR. PARKS: -- docket call and —-

THE COURT: Now, if everybody wants this on
the record, we only need to have one person talking at a
time. Okay. Off the record.

(Recess taken at 2:48 to 3:03.)

MOTIONS IN LIMINE

THE COURT: Back on the record, then, in
20,525-2008, State versus Jason Thad Payne. Everyone is
still present; that is to say, let the record reflect
that counsel for the State, counsel for the Defendant,
and the Defendant i1s present.

On theose motions y'all have talked about,
you want to volunteer -- Mr. Parks, go right ahead. 2and
if the State disagrees with you, I'll invite you to jump
in.

MR. WHEELER: Sure.

MR. PARKS: Judge, the first thing I'11 do
is address the State's motion in limine because it's
right here kind of before me, and I don't believe that
we have any disagreement with respect to that.

Their Item No. 1, we agree to; just to say

that we're not to bring to the Jury's attention that the
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State filed a motion in limine. No. 3, we agree to.
No. 5, we agree to and ask that that be a mutual motion
in limine as we have a motion in limine on that very
same issue.

MR. WHEELER: In regard to polygraphs?

MR, PARKS: In regard to polygraphs.

MR, WHEELER: I think we are in agreement
on that.

MR. PARKS: We certainly agree with No. 6
as long as that's mutual, the testimony of the -- they
say any defense witness. We say the testimony of any
witness about their personal opinion concerning the
truthfulness of any party, and then we'll talk about
other opinions in a minute.

THE COQURT: Now, yvou skipped No. 4.

MR. PARKS: I did because that looks like
to me like, if I'm reading it correctly, would prevent
us from geoing into what would essentially be normally a
defense motion to reveal the deal. Am I misreading
that?

MR. WHEELER: That is a stock motion. I
don't have any deals with any witnesses in this case,
but I don't want to get into it just in case there's
something floating arcund out there without a hearing

outside the presence cf the Jjury.
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MR, PARKS: Of course we would agree to
that as a limine motion, but I guess I would orally say
that if there comes a time when a deal is made with a
witness, we would like to be apprised of that.

MR. WHEELER: Right, be a good idea.

THE CCURT: At any rate, I do grant all of
those, then, in the State's motion in limine. With
those -- with the polygraph and the No, 5 and 6 being
mutual.

MR. PARKS: Defense has a motion in limine
which I believe -- well, let's Jjust go -—- if you've got
it there before you, Pags 3.

THE COURT: Just a second, I'm looking for
it. You're talking about the Defendant's motion in
limine?

MR. PARKS: Yes, sir.

THE COURT: All right, Page 3.

MR. PARKS: 3. 1Is that the page that's got
all the ABCs?

THE CQURT: Yes, sir.

MR, PARKS: I'm not sure what the State's
pesiticn may be. That would be better to let Mr,
Wheeler state his position on each of these three items.

MR. WHEELER: So Item A on Page 3 of the

Defendant's moticn in limine, Roman Numeral VI, that
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concerns testimony of people's affect on the Defendant
as indicative of guilt; he sounds like he's guilty and
I've heard him on the 911 tape. Agreed to the motion in
limine.

MR, PARKS: Let me expand on that just a
little bit, Judge, and make that motion in limine about
any opinion that someone might express as to their
judgment regarding that. T mean the 911 tape.

THE COURT: Recording guilt or innocence?

MR. PARXS: Guilt or innocence, remorse or
lack of remorse, peculiar orx not peculiar. Those are
all substantive opinions and the State can play -- well,
the State can speak for itself.

THE COURT: Certainly as to guilt and
innocence, the Court would grant that as to -- you know,
grant that. And as to --

MR. WHEELER: As to others, I'm not
prepared to talk about that because I hadn't given it
any thought coming to the hearing. Guilt/innocence, I
get. We're not going to comment on guilt and innocence
based on affect, whether someone's behavior is peculiar
cr not. I don't know. I hadn't thought about it. I
didn't have it in front of me.

MR. PARKS: At least, we ought to be able

to approach before anything like that pops out. Yeah,
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we've got -- the discovery that we've got, particularly
with respect to wvarious deputy sheriffs, 1s rife with
such opinions. That's why I bring it up. It's not --
we've got -- we've got an opinion that he --

THE COURT: Well, I guess I'm going to
direct the State to approach on those matters. If you
know you got something coming up on that, why, let's
come on up and let me know what you're anticipating is
going to be gcne into and --

MR, WHEELER: ©Now, I haven't prepared any
response to that., I didn't receive any motions saying
we'ré going to discuss whether a particular person's
behavior was peculiar in my experience or whether or not
it was -- it was something that looked construed or
concocted. I just haven't —- the guilt or innccence and
the rest of this I'm asked to agree to and getting a
ruling from the Court, I have no notice that I'm going
to address --

MR. PARKS: You're not being asked that.
It's no different if it comes up on the trial becausé I
would at that point be objecting and asking to approach
the bench and have a ruling on it. All I'm saying is
that before anything pops oul of their mouths with that
kind of thing, we at least be given an opportunity to

object and approach --




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

6l

THE COURT: Ahd certainly, Mr. Wheeler, if
you have something in mind and it's not a limine ruling
and it's not evidentiary, that the Court needs to
reconsider i1t, I'd be happy to reconsider it. I just
feel safer ——- I guess my concern is, I can certainly
imagine —- certainly, with a skunk in the jury box, it
wouldn't matter what kind of objections we'd have, we
wouldn't get the odor out. That's really the Court's
concern on it, but if you've got something coming up,
you know, that, you know, you think somebody cught to
have the expertise that's an opinion rather than just
describing facts, why, that's -- you know, we'll be
happy to take it up, but I feel gafer than doing it as a
limine to say not tc be --

MR. WHEELER: I understand.

THE COURT: -- making statements that
appear to be fact statements but really aren't fact
statements, they're really conclusions as to state of
the mind of the Defendant or something like that, that
going into —-

MR. WHEELER: We can't crawl into his state
of mind without having an out-of-the-presence-of-jury
hearing. I've tried in front of you lots of times and I
don't throw skunks in the Jjury box. I don't do that.

THE COURT: I understand that. It helps
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if —-

MR. WHEELER: My problem —-

THE COURT: -~ thinking in terms of —--

MR. WHEELER: My problem in what -- in what
I'm trying tc say is logistics, I've got all of my
witnesses apprised ¢f it. I'm going to do my best on
that, okay, but I den't want to be throwing any skunks
in your box, so I understand the Court's ruling. T'll
do what I can.

MR. PARKS: 2-B there is pretty much along
the same lines.

THE COURT: Same thing as a guilt thing?

MR. PARKS: Right.

THE COURT: Any problem with that one,
Mr. Wheeler?

MR. WHEELER: Inconsistent with -- I'm
agreed with that.

THE COURT:; All right. Granted.

MR. PARKS: C is along the --

MR. WHEELER: Profile --

THE COQURT: Granted.

MR. PARKS: D, I withdraw. E, the persocon
who sayg this is not on the State's witness list. I'm
agsuming that's not going to be an issue.

MR. WHEELER: I don't see how I can get
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that testimony in, but I have given notice on Misty
Burns about putting her there. We sent it over, and if
it's not in the file -- 1 believe it was sent over. And
I give notice on the record here prior to jury selection
on Tuesday and prior to evidence beginning on Wednesday,
Misty Burns on the State's witness list, Misty Burns
will be testifying.

TEE COURT: 1I'll just grant the motion in
limine, then.

MR. KING: Is she on there?

MR. WHEELER: Yes, we sent an addendum.

MR. KING: Who did you send it to?

THE COURT: If we have --

MR. WHEELER: It was sent to you.

THE COURT: If -- I grant the motion in
limine.

MR. WHEELER: We'wve been
anticipating -~ she wrote a report that's been furnished
to the Defense. We'll been anticipating -- she's a

witness, so we'll designate.

THE COURT: I think we have already
addressed F, so that's granted.

MR. PARKS: Right.

THE COURT: G?

MR. PARKS: I don't know that there are any
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of these, I'll just throw that --

MR. WHEELER: Content of any coral after
arrest?

MR. PBARKS: Yes.

MR. WHEELER: We don't have any of those.

MR. PARKS: That's what I just said.

THE CQURT: I'll grant it. If any come up
and vyecu think you're going to have a basis, we need Lo
approcach first.

All right. H?

MR. PARKS: I think the State —--

MR. WHEELER: Agreed.

THE COURT: That's agreed, okay.

MR. PARKS: Then I filed this motion this
morning. That's rendered moot.

A1l right. I know there's a State's moticn
to disclosure. We disclosed all our experts.

MR. WHEELER: And then for purposes of this
hearing and on the record, Tom Allen was designated, as
is set forth in the State's motion to exclude witnesses.
We understand that the Defense is not calling Dr. Tom
Allen in their case in chief.

With regards to the other two experts, Max
Courtney and Ed Hueske, Max Courtney is not going to be

called. Ed Hueske has been approved by this Court as an
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experlt and his opinions have been identified, and the
State has no further objection to Ed Hueske.

MR. PARKS: And there's no Ed Jones, we
just heard that.

MR. WHEELER: I'm not calling Ed Jones.

MR. FARKS: All right. Let's see, there is
this motion, and I think we've probably beaten this
motion teo death already, informally. It's a motion to
suppress testimony concerning Defendant's state of mind
and to instruct the State's witness in regard to such
testimony. That's basically a motion in limine about
matters we've discussed.

MR. WHEELER: And we'll take that up after
voir dire.

MR. PARKS: After voir dire.

MR, WHEELER: Okay.

MR. PARKS: And we have the issue of -—-

MR. WHEELER: Have you had an opportunity
to sit down and review the photographs that —-

MR. PARKS: Well, not the photographs that
you intend to offer. |

MR. WHEELER: Okay. Why don't we hold that
until I've had a chance to sit down with Henry and see
what he's planning on putting in and then get a ruling

on it. We can argue what the caselaw i1s. The caselaw
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stands cn its own, and we've got an opinion out of the
Court of Appeals, but if we reach an agreement on
photographs, that might short circuit the motion.

MR. PARKS: I anticipate he's going to
offer --

MR. WHEELER: We're not going to offer
every photograrhs in ocur possession. We do agree about
that.

THE COURT: And, again, I know everyone's
going to be tired at that point. That's probably -- you
know, after voir dire =--

MR, PARKS: That's a good time.

MR. WHEELER:. Yes, sir.

THE COURT: Anything, then, that we need to
address at this point in time?

‘ MR. PARKS: I don't have anything on my
list.

MR. WHEELER: HNot from the State.

(End of proceedings.)
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PROCEEDINGS

(Veinier panel sworn.)

THE COURT: Please have a seat.

All right. Now, ladies and gentlemen, the
first thing I cover is the qualifications. That's
partly because that's when everybody should be the most
alert and this is the part that I have to have the
answers on if you're not gualified. Let me run over
these questions and make sure that you understand them.

First 1s: Except for failure to register,
are you a qualified voter under the Constitution and the
laws of the State of Texas? You must be able to answer
that question "yes".

Please note what that is not asking. It's
not asking are ycu registered to vote. It's not asking
did you vote in the last election. It's not asking
whether you plan to vote in the next election or whether
you believe in voting or anything else. Tt's asking you
about the gqualifications to vote at this point in time
in this location or in this county.

In other words, are you qualified under the
laws to be registered to vote in Wood County, Texas, at
this point in time. So it has got to do age. It has to
do with -- it's also got a lot of overlap. It's got to

do with residence. It's got to do with whether you're a
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a convicted felon. 1It's got all kinds of things that
overlap with others, but that's what it's asking,
whether you are qualified to register.

Now, the next guestion: Have you ever been
convicted of theft or any felony? You must be able to
answer that questibn "no".

I mentioned felony earlier, Crimes come in
two categories: Misdemeanors, which are the less
serious crimes, and felonies, which are the more serious
crimes. Any felony conviction will disqualify you as a
Jurcr. Theft can be a misdemeancr or a felony at
various levels depending on the value of the property in
the theft, but all thefts are crimes of moral turpitude,
and the Legislature, in its wisdom, has said that any
theft conviction, inciuding misdemeanor theft, will
disqualify you to serve as a juror in a criminal case.
If you've got any sort of theft conviction, regardless
of the level, you can't answer it in the manner
required.

The next question is related to the last
one, and it is: Are you under indictment or legal
acquisition or on deferred adjudication for theft or any
felony?

Same categories of crimes. This is just

three ways that ycu can presently be chafged with a
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theft or with a felany without yet being convicted, so
you must be able tc answer that guestion, no, that you
are not currently under such charges.

I always this next question: You are
presently insane? And you must be able to answer that
"no".

You are 18 years of age or older? You must
be able tc answer that question "yes™.

Are you a citizen of Texas and a resident
of Wood County? You must be able to answer that
question "yes".

Now, that's sounds pretty simple, but in
Wood County, that can be a pretty dicy guestion.
Winnsboro, of course, sits in two counties and abuts
against a third and isn't very far from a fourth. You
can have a Mineola address and be over the line in Smith
County and, of course, Alba's got some of the same sorts
of proklems. |

The question is, you know, again: Are you
a citizen of Texas, which is as important as the rest,
but it's the rest that -- i1t's the residence in Wood
County 1s the problem. If you've dot questions as to
whether you reside in Wood County, I'm going to need to
visit with you because you must be able to answer the

guestion, vyes, that you are a citizen of Texas and a
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resident of Wood County.

Are you of sound mind and good moral
character? You must be able to answer that "yes". I
don't kncow if anyone will disagree with you on that cne,
but yeou're called upon te answer that in good faith.

And then: You are able to read and write
the English language? You must be able to answer that
guestion "yes",

And finally: Have you served as a petty
juror or a trial juror -- in other words, the kind of
juror that sits in the Jury box and listens to the
evidence. Have you served as a petty juror for six days
during the last three months in county court or six days
in the last six months in district court?

Now, in urban counties, that can get more
complicated where you have county courts of law, but
here, we just have one county couzrt. Judge Jeanes is
the judge of that court. The question is: Have you
served for more than three days in the last six months
in county court -- this is the district court -- or more
than six days during the last six months here in
digtrict court as a trial juror? Now, that's -- and you
must be able to answer, no, that you have not.

That's the list of gqualifications. I'm not

asking anyone tc answer that list at this point in time,
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but if anybody needs me to explain any of those
qualificatlions more completely at this point, I'd be
happy to attempt that. Does anybody need any more
further explanation?

Again, if you can't answer that in the
manner reguired, I will need to visit with you.

(No response.)

THE COURT: Seeing no hands, let me move to
the exemptions. First: If you are over 70 years of
age, you can claim that as an exemption. T just need to
get your name off the list, but that's your choice. It
does not disqualify you in any way. We'd be happy to
have you stay and serve.

The next exemption is: If you are a person
who has legal custedy of a child or children under the
age of 15 years and jury service would necessitate
leaving that child or children without adequate
supervision. If both parts apply to that and you wish
to claim that as an exemption, you're welcomed do that.
Again, I just need to hear from you about that and get
your name cff the list.

Similar to that is: If you are a person
who is the primary caretaker of someone who is an
invalid, unable to care for himself or herself, and

that's not the way you earn your living, then ydu may
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claim that as an exemption.

Obvicously, 1f you're an employee of a
nursing home and you'd be caring for people who are
invalids, not able to cake care of themselves, your
employer is expected to be able to f£ill that vacancy if
you're called in for jury service, but if this is not
the way you're earning your living and that person is
depending on you providing them services and there's not
anybody taking vour place, then you may do that.

If you are a person who is a student in a
public or private secondary school such as a high
school, then you may claim that as an exemption and
aveid jury service.

And if you are a person who is enrclled in
an institvtion of higher education such as a college or
university, then you may claim that as an exemption if
you wish. If vyou wanf to skip class and blame it on the
court, why then, you can do that too.

Finally, if you are a -~ this is a pretty
narrow category, but I've had this claimed once or
twice, I guess: If you are a person who is an officer
or employee of the Senate, the House of Representatives,
any department, commission, becard, office, or other
agency in the Legislative branch of government, then you

may claim that as an exemption. That's the first of the
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exemptions.

Again, I'm not asking anybody to answer
those right now, but dces anybody need any further
explanation?

The final category is hardships. Again,
that's simply the authority that the Court has to
recognizes-that there's something seriously going on in
your life that would justify avoiding Jjury service at
this time or in rare cccaslions period. It's not totally
unlimited authority. For example, if your only hardship
is that serving as a juror at this point in time would
cause you severe economic hardship and there's nothing
else, all I can do is sympathize with veou and tell wyou
I'm so sorry your name came up in the computer, but I
don't have the authority to release you from Jjury
service, but don't try to prejudge your situation. If
you've got a problem that you think ought to release you
from jury service, the time to talk to me a%out it is
going to be now.

T will, as we go through the process of
jury selection, at variocus points tell little brief
stories to 1llustrate points where we've had problems in
the past, and I've found that if I1'll do that, it --
it -- you get an awful lot of instructions and it's real

to sort of float over people's heads sometimes, but if T




10

11

12

13

14

15

16

i7

18

19

20

21

22

23

24

25

13

will stop and illustrate points where we'wve had
difficulties in the past, I found that I don't tend to
have those problems again.

This is one of the first stories. It's my
least favorite one. It illustrates this point to the
fact that if you've got a hardship, now is the time I
need to hear about it, not later, because what 1is easy
to be done now becomes mere difficult later.

This was several years ago. Lf the lady
has been called in as a juror since then, I wouldn't
recognize her if I saw her at this point. I don't
remember her name. I'm going to call her Ms. Smith, and
I apologize to any Smiths out there.

Now, she appeared to be a very nice
responsible and respectable lady, but she has a hardship
and she did not bring it to my attention at this point
in time. Her hardship -- I don't remember the exact
reason, but I think she had an appointment with a doctor
in Tyler on Wednesday at 1:00 for a biopsy, I believe,
but it was something that certainly when I did hear
about it, regarded it as serious and I thought she
should have been able to do that.

She didn't tell us about it at this point.
She told us abcut it when she heard hear name called as

the 11lth mernber of the jury. At that point, she got
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very upset and explained that she just couldn't serve.
We were picking a jury on a Monday then and that she
had -- she had to be there.

Well, that's a rather delicate time in Jjury
selection. The attorneys have relied on who's out there
and it's real easy to commit reservable error at that
point. And so I just -- rather than try to deal with it
right then, I just told her to come up and have a seat
and don't cancel your appointment and we'll see what we
can do.

I should have gotten back to her after that
and I didn't, and I'm perfectly happy to take
responsibility for that, but I did get with the
attorneys. I really thought we were going to be through
before then and —- but we had arranged that if we
weren't, to go ahead and released the jury on Wednesday
afternoon and come back Thursday 1f we had to and let
her maks her appointment.

I should have let her know that. I didn't.
We wrapped it all up about 10:30 or 11:00 on Wednesday
morning, and when I was releasing the jury, I told her,

I said, Ms. Smith, you're going to make that
appointment, and she said, well, I've already cancelled
it.

Again, that's where I should have
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communicated with her, but if you've got a problem,
don't wait to find out whether you're going to be
selected as a jurcr. Let me know about it up front so I
can deal with it. And again, I -- I may not agree with
you. I may say, sorry, you need to go ahead and serve
or I may say, I'm sorry, I don't have the authority to
release you, but I can't exercise that discretion unless
I know about the problem.

aAll right. ©Now, when you
come forward -- understand the way the roll is counted
here is by filling cut that information card. So
everybody who's filled that card out and handed it in
has reglstered being present, and if you're going to be
released, we must get your name struck from the list;
otherwise, you're going to be receiving a real nasty
letter from me and have an opportunity to contribute to
the general welfare of the county.

So the first thing I need to know if you're
coming up is I need to have your number on the summons
card. That's the part of the card that did not have all
the information that you filled out. Most of y'all will
still have that. If you don't, why -- but at any rate,
if you de have that, I need that number and then I need
your last name, and then Jenica will get you located on

the list and then T'11 wvisit with you about what -—- the
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facts about why you're not qualified, if vou want to
claim an exemption, or talk to me about a hardship
whatever.

If you don't have that number, then I just
nead your full name and we'll have to lock you up. It
takes a while because the names are not in alphabetic
order. They're in this random order that the computer
has imputed and selected and it's the reason that you're
here.

But &t any rate, this is the time -- if you
couldn't answer one of those qualifications questions in
the manner required or if you wish to claim an exemption
or if you wish tc talk to me about a hardship, now is
the time to come forward and do that.

Good morning, What's that numbex?

VENIREPERSON: 154,

THE COURT: 154. And what's the last name?

VENIREPERSON: Wetzork, W-e-t-z-o-r-k.
First name, Katherine with a "K".

TEE CCURT: Yes, ma'am. What can I do for
you? Be careful there, that's her microphone.

VENIREPERSON: I apologize. I have a
little problem with getting rides. Is there someone who
could get me 1f I have to serve because all my friends

work, and the one that brought me today, she can't
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continually take time to bring me. All of my other
friends work.

TEE CCURT: And the simple answer to that
is that probably we can if we had to. I mean, the
Sheriff{s Office ig a little bit shorthanded, but
basically have a deputy that could --

VENIREPERSON: OQkay. Good. Otherwise, .
that could cause a prcblem.

THE COURT: All right. Stay with us.

VENIREPERSON: Okay.

THE COURT: Yes, ma'am. What's that
nunmber?

VENIREPERSCN: I don't have my number.
It's Pamela Sue Harrison.

THE COURT: 209. Yes, ma'amnm.

VENIREPERSON: I own my own business. I'm
the only one that runs it. I own the diner in Golden

and I totally shut down today. If I don't open, I lose

everything, so...

THE COURT: Ms. Harriscn, 1f you were
serving as a juror thinking about the fact, you know,
being totally shut down, is tha£ something that would
interfere with your ability to listen to the evidence
and it will be distracting you?

VENIREPERSON: No; no, it wouldn't. No.
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It's just my business. It's my only income. My
husband's retired.

THE COURT: That's one of those that if
that's all that's there ==

VENIREPERSON: Yeah.

THE COURT: -- that's one of those things
that I just don't have the authority to release you.

VENTREPERSON: All right. Okay. Thank
you.

THE COURT: Stay with us.

Yes, sir, What's that number?

VENIREPERSON: 126.

THE COURT: 126. What's the last name?

VENIREPERSON: Byrd, B-y-r-d. Sorry.

THE COURT: Byrd?

VENIREPERSON: B-y-r-d.

THE COURT: Yes, sir.

VENIREPERSCON: In 1982, when I lived in
Steward, Florida, I had a trespassing charge filed
against me, and I don't know how the outcome came out
becausge I never came to court and I den't know if it's
going to ~- you know, they have differeﬁt -=

THE COURT: I would -~

VENIREPERSON: BSee, I was with a buddy and

he took care of it and I never heard anything, so I
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don't know if they pleaded no contest or --

THE COURT: I would say that a trespass is
typically going to be & misdemeanor. I would have a
hard time believing it was a felony.

VENIREPERSON: I have nc idea.

THE COURT: But you never appeared in
court?

VENIREPERSON: No, I didn't.

THE COURT: You didn't pay a fine?

VENIREPERSON: The guy that I was with tock
care of it.

THE COURT: I think you're bound to be safe
on that, so stay with us.

VENIREPERSON: All right.

THE COURT: Yes, sir. What's your numbe;?

VENIREPERSON: Jimmy Martin.

THE COURT: What's the number?

VENIREPERSON: 66.

THE CQOURT: Yes, sir. Mr. Martin, what can
I do for you?

VENIREPERSON: I have arthritis and it's
making my back, you krnow, git stiil because it hurts. I
can't really concentrate when I sit a lot.

THE COURT: You think that would be

semething that would make it really hard on you?
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VENIREPERSON: Yes, sir.

THE CCOURT: All right. Mr. Martin, I'm
going to go ahead and excuse you.

VENIREPERSON: Thank you so much.

THE CCURT: You're free to go.

Yes, ma'am. What's that number? 190.

VENIREPERSON: My hardship is not --

THE COURT: Last name?

VENIREPERSON: R-c-l-i-n-g. I'm a nurse
case manager and I have appceintments scheduled to go
with clients to doctor's appointments. I mean, it's
okay with me, but they're going to miss me.

THE COURT: Yes. You don't have anybody
they can substitute?

VENIREPERSON: 1I'm self employed. I run my
own business. TI'm the only one. T did mark off today,
but then these things can ~- I'm into next week, so I
don't mind serving, but --

THE COURT: Let me ask you this: If you
were serving as a Jjuror and you were aware of the fact
that people were not getting to where they would need to
be, would that be something that would distract you and
interfere with --

VENIREPERSON: It's not my ability to earn

a living. I can do without, but these people —-




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

21

THE COURT: Well, that would be something

that would make it difficult for you to focus on the

evidence?
VENIREPERSCN: T have to say no.
THE COURT: Okay. Then stay with us.
VENIREPERSON: Okay.
THE COURT: Sorry.
That's 223. The last name 1is?
VENIREPERSON: Hooker.
THE COURT: Ms. Hooker, what can I do for
you'?

VENIREPERSON: I can answer -— I don't
think I can answer "no" on the felony because I had a
hot check, so I don't know if that would be under it or
not,

THE COURT: It concerns me because the
chacks -- typically checks can be charged two ways:
Either as, you know, insufficient check, which can be a

criminal matter, or it can be done as a theft by check,

which then comes a theft offense which disqualifies you,

Do you have any idea which way it was?

VENIREPERSON: I have no idea. I made it.

I mean, it was through here, but I don't -- T think it
was under the theft. I don't think it was ~-

THE COURT: You think it was a theft by




1¢

11

12

13

14

15

16

17

18

is

20

21

22

23

24

25

check?

22

VENIREPERSON: Yeah.

THE COURT: Then I'll find that you are

disqualified and release you. Thank you, ma'am.

you?

-VENIREPERSON: Do I just leave?
THE COURT: You're free to go, yes, ma'am.
Yeg, ma'am. What's that number?
VENIREPERSON: 114, Debbile Last.

THE COURT: Yes, ma'am. What can I do for

VENIREPERSON: I'm not qualified. I'm on

deferred adjudication.

done,

THE COURT: TFor a felony?
VENIREPERSON: Yes, sir.
THE COURT: All right.

VENIREPERSON: One more year, then I'll ke

THE COURT: Thank you, Ma'am.
What's the number?
VENIREFERSCON: 91.

THE COURT: 91. Last name?
VENIREPERSCON: Brandt.

THE COURT: Sorry?
VENIREPERSON: Brandt.

THE COURT: B-r —-
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1 VENIREPERSON: a-n-d-t.

2 THE COURT: Yes, ma'am. |
3 VENIREPERSON: I have charges.

4 THE COURT: They are --

3 VENIREPERSON: They're in a different

& state, but --

7 THE COURT: They're currently pending?
8 VENIREPERSON: ©No, they're not pending. j
|
9 THE COURT: But it was a conviction?
190 VENIREPERSCN: Uh-huh.
11 THE COURT: Okay. Thank you, Ma'am.
12 VENIREPERSON: And do I -- ;
13 THE COURT: You're free to go. g
14 VENIREPERSON: Okay. Thank you.
15 THE COURT: What's your number? i
16 VENIREPERSON: I don't know. %
17 THE COURT: What's the full name?
18 VENTREPERSON: Philip Fullington.
19 THE COURT: Philip what?
20 VENIREPERSON: Fullington.
21 DISTRICT CLERK: Philip Scott?
22 VENIREPERSON: Yes, ma'am.
23 THE COURT: 203. é
24 VENIREPERSON: I cracked my tooth. I was

25 going to go tc the dentist, but --
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THE COURT: It's hurting?

VENIREPERSON: Yeah. I think it might be

THE COURT: 1I'll just set you over.
VENIREPERSCN: It's a hardship?

THE COURT: You'll get to come back and

deal with it later.

akout a month.

I do for you?

VENIREPERSCON: Thank you.

THE COURT: Thank you, sir. It will be

Yes, sir.
VENIREPERSON: 155,
THE COURT: Last name?
VENIREPERSON: Price.

THE COURT: Yes, sir. Mr. Price, what can

VENIREPERSON: I have a misdemeancr theft.
THE COURT: Conviction?

VENIREPERSON: {(Moving head up and down).
THE COURT: Okay. Thank you, sir.

Yes, ma'am. It's 156,

VENIREPERSON: Yes, sir.

THE COURT: What's the last name?
VENIREPERSON: Jones.

THE COURT: Yes, ma'am. What can I do for
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you?

VENIREPERSON: I have a seven year and a
nine year old. I worked at Raines I.S.D. I live in
Yantis, and my kide go to school in Raines and my
huskand is butcher, He has to be at work very early.
Honestly, sir, I den't know how I'm going to get back to
gchocl for a week becauvse I do work there. That's why
they go to schocl there.

THE COURT: And so the problem is --

VENIREPERSON: And my.

THE COURT: -~ how you're going to get them
to school?

VENIREPERSON: Yes, sir, because my nearest
relative is in Winnsbeoro, but my mom works at the school

and she can't take them because she drives the school

bus and --

THE COURT: She can't?

VENITREPERSON: Yes, sir.

THE COURT: Can they not ride the school
bus?

VENIREPERSON: No, sir, the school bus from
Rzines doesn't come out to Yantis.

THE CCOURT: All right.

VENIREPERSON: I'm sorry.

THE COURT: Well, I'm just go to release




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you.

time.

number?

scheduled for

December.

come on back.

VENIREPERSON: I apologize. Maybe next

THE COURT: Yes, ma'am.
VENIREPERSON: Thank you.

THE COURT: Yes, ma'am. What's that

VENIREPERSON: 214,

THE COURT: Last name?

VENIREPERSCN: Davis.

TEE COURT: Yes, ma'am.
VENIREPERSON: I have an appointment

Thursday. It's been scheduled since

THE COURT: TI'll set you over and let you

VENIREPERSON: Okay.

THE CQURT: It would be in about a month,

VENIREPERSCON: Okay. Thank you.
THE CCURT: Good morning.
VENIREPERSCN: Good morging.

THE COURT: What's that number?
VENIREPERSCON: 204.

THE COURT: 204. Last name?

26

VENIREPERSCN: Sanchez. I had cataract on
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my eye and I can't wear my glasses and I can't see too
good.

THE COURT: If I set you over, Ms. 3Sanchez,
for about a menth --

VENTREPERSCN: Yes.

THE COURT: -—- will you have a better guess
as to whether vou can see better?

VENIREFERSON: Yes. Yes, I sure will.

THE COURT: I'll just treat that as a
hardship and set you over and see you in about a month.

VENIREPERSON: Thank you.

TEE CCURT: Thank you.

Good morning. What's that number, 2187

VENIREPERSON: Uh-huh.

THE COURT: Last name?

VENIREPERSON: Wright.

THE COURT: Yes, ma'am. What can I do for
yeu?

VENIREPERSCN: I have got -— I have no
hearing. I have trouble distinguishing when there's
several -- everything that's going on.

THE COURT: All right. The acoustics Texas
in the courtroom are not good, so I'm going to go ahead
anhd excuse vyou.

VENIREPERSCN: Thank you. I appreciate it.
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THE CCURT: Yes, ma'am. That number is
181. What's the last name?

VENIREPERSCON: Johnson.

THE COURT: Yes, ma'am. What can I do for
you?

VENIREPERSCN: I have a degenerative disc.
It goes all the way down to my tailbone and I cannoct sit
very long.

THE COURT: Okay.

VENIREPERSON: Do I have to get a doctor's
excuse?

TEE COURT: 1If you were selected, I could
put you back in the row and you could stand up if you
needed to. Would that make any difference?

VENIREPERSON: No.

TEE COURT: Or --

VENIREPERSON: Yes, 1it's --

TEE COURT: -- is it too painful and it's
going --

VENIREPERSON: Yes, sir, I can't do it.

TEE COURT: All right. Then I'm just going
to release you.

VENIREPERSON: Thank you very much.

THE COURT: Yes, sir. What's that number?

VENIREPERSON: 42.
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THE CQURT: Last name?

VENIREPERSON:

Westbrook.

THE COURT: Yes, s8ir. What T can do for

you?

VENIREPERSON:

Well, my wife has to finis

all of her chemec and radiation and I have to take her

back and forth to Tyler —-

THE CQURT: Okay.

VENIREPERSON:

-- for her appointments.

THE COURT: Yes, sir. Now, if I set vou

over —-
VENIREPERSON: And also, I own my own
business and I cannot -- I have to be in Georgia next
Sunday.
THE CQURT: If I set you over —-
VENIREPERSON: Maybe just what case falls
in -- you know what I mean?

THE COURT: I'm going to release vou at

this time.

VENIREPERSON:

Okay.

THE COURT: You'll get a notice to come

back in about a month.

VENIREPERSON:

All right.

THE COQURT: Thank you, sir.

Good morning.

What's that number?

29

h
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VENIREPERSON: 53.

THE COURT: 53. What's that last name?

VENIREPERSON: Rwen, R-w-e-n.

THE COURT: Yes, sir.

VENIREPERSON: Sir, I have a -—- I'm running
a fever. I'm not feeling well right now.

THE COURT: Yes, ma'am. I'm going to set
you over and let you come back in about a month.

VENIREPERSON: Thank you, sir.

THE COURT: All right. Ladies and
gentlemen, in just a minute, we're going to take -- have
a recess, and when you come back, you will be seated in
crder and those numbers will be different than the ones
you had on your summons card. We'll start seating on
the North on the front row. There will be five people,
then seven in the center and five and doing that until
everybody 1s seated.

When you come back, you will need to leave
the first couple of rows empty because the bailiffs will
be putting out these individual identification devices,
as you can see a model of them there. It's a very
sophisticated device consisting of -— I used to call
them Popsicle sticks and the bailiff corrected me and
said it was a tongue depressor, which is a much more

substantial base for that, and, of course, a piece of
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cardboard and a number on it. And then, of course, as
the first row fills up, empty the third row, and so on.
It's a little bit likg musical chairs. I'm always
amazed as well as it works.

It does help if you will listen for your
number as well as your name. The only problems we run
inte it on thie is -- Jenica has gotten where she's a
little faster and faster, and sometimes 13 will get
there before 12 and sit in No. 12's spot and Mr. Smith
and Mr. Jones will be answer to the information because
the attorneys will have it in the order we think it's
going to be, so if you think somebody's in the wrong
seat sitting in your seat, please stop the process and
draw it to everybedy's attention and get it straightened
out and make sure we got it right, but that's generally
the only prcoklem we run into on that.

I am going to give you some basic
instruvctions at this point for you to remember. These
will carry for all the time you're serving on the jury
panel or it will also centinue if you are selected as a
member ¢f the jury. These basic instructions are that
you should not talk to cne another or to let anyone talk
to you about anything that might be related to the case
that's going to be tried.

Now, T hadn't called the case, so you
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probably don't know what the case is, but you might.
And 1f you think you do, don't talk to anybody about it,
and if somebody thinks they do and they're talking to
you about it, vou need to report that to the bailiff or
to me at once.

Now, that sounds like a real simple
straightforward instruction, but this is actually where
I started this process of telling stories because we had
a problem. I probably hadn't been on the bench a year
when this happened and it involved a lady that I had
known before I had gotten on the bench,

I had represented her or her husband on
gome minor matters. Didn't know her real well, but knew
who they were and knew her persoconality. She was full of
life. As the old scong says, she walked on the sunny
side of life. Observed everything. She thought all of
life was grand scap cpera. I know she liked to watch
them.

She sat out here in the center section on
the front row on the second seat on the north and was
listening. She had been there and was listening to the
volr dire examine when the attorneys are supposed to be
talking about cases like the one that was being tried,
but not the cne on trial. Socmetimes they get into a

little more detail than they should have.
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She hadn't heard a shred of evidence, but
her mind had been whirling. And as they got —- the
attorneys went out toc make their strikes, which, again,
is kind of a delicate stage of the proceedings, she
turned to the person next to her and told her who did
what to whom and why. It was all, you know, pure
speculation, but the person she talked to didn't know
that. She spoke as someone with authority.

We got into a downward spiral at that point
into a situaticn where we declared a mistrial, but I
did -- and I held her in contempt. I didn't put her in
jail. I was convinced there was no evil intent on her
part, just a failure to follow instructions. T did
charge her a significant fine to help compensate the
taxpayers for the cost of the jury, but it was just a
drop in the bucket about the actual cost of running a
trial.

At any rate, I told her that I would take
her story and try to use it as illustrating this point,
and it has really worked very well. I will say that I
have never known any member of the jury panel or the
Veinier who has sat out here and deliberatelyrtried to
violate instructions and mess things up, but it's pretty
easy with as many instructions as they're given not to

talk about the case.
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It's -- you know, the experience that
everybody is going through is what you have in common is
what you're going through right here and it's common to
want to talk about that. You know, if you want to talk
about how badly the Cowboys played, but they had a
pretty season than usual, that's fine. TIf you're really
brave, you can opine whoever's -- what's going to happen
in Massachusetts today. Maybe you'll get lucky with who
agrees with you, but whatever you're doing, don't talk
about anything that might be, you know, involved in
thinking that could be going on with this case. That is
absolutely forbidden, but if you'hear somebody dolng
that to vou, then, again, you need to report it to the
bailiff or to me.

Similarly, you need to aveoid any appearance
of impropriety. If you sece an attorney that you know
and that attorney just sort of passes by, maybe says
good morning, he's obviously trying to avoid getting
into a conversation, they're not trying to be rude,
they're simply trying to avoid any problem involved in
the case that might be on trial this week.

If anybody tries to do favors for you,
thank them, but don't accept those favors. Don't offer
to do any favors. _Like Caesar's wife, not only should

you be pure, but to appear to be pure, and lawyers get
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real parancid when they might be involved somewhere. B5o
be sure to be careful in whatever you're doing, and if
you see something that disturbs you, don't hesitate to
report it.

If you'll bear all those instructions in
mind and be back here -- I think that clock is pretty
accurate. I try to get my watch rear close to it. Use
that clock as your guide -- be back here at 10:15. We
should be ready to start seating people at that point.
We're in recess at this time.

(Recess taken from 9:51 a.m. to 10:23.)

(Venlre panel seated.)

THE COURT: And, Jenica, thank you very
much.

At this time, then, let me call Cause No.
20,529-2008, styled State of Texas versus Jason Thad
Payne.

What says the State?

MR. WHEELER: Ready.

THE COQURT: What says the Defendant?

MR. PARKS: Defense is ready, Your Honor.

VOIR DIRE EXAMINATION
BY THE COURT:
All right. Ladies and gentlemen, we're

about to start that phase of the trial known as the Voir
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Dire Exam. I want to take just a brief time to go over
some basic principles of criminal law and ask you some
questions about that, and then the State's attorney will
have an opportunity to gc over that and then the Defense
will have an opportunity to go over that and ask you
gquesticns as well.

I want tc remind you first that the ocath or
affirmation that you tock ecarlier applies to this phase
of the triail. It is absolutely incumbent on you that
you fully answer questions that you're asked. Don't
hold anvthing back from embarrassment or just lack of
interest. Our system is based on the assumption that
the members of the jury panel will, in good faith,
follow the instructions that you're given,

I told you that the whole system, that
the -- they follow the rules that the Court will be
giving you. There's not any hidden or secrete agendas.
It's exactly what's been set out, and it's really
designed and does work the way that, you know, it seems
to be working.

Iet me start by talking about the term,
"yoir dire". It is interesting in its own right. It is
an archaic French phrase dating back to the 1llth Century
cr l2th Century. The resason we have jurles, as you all

have an opportunity to serve on, 1s because of the fact
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that we derive our legal traditions from the English
commcn law.

We are the only legal system -- when I say
"we," I mean all of thoss legal systems that are based
on the English commen law. We are the only system that
uses juries in this matter. There are a number of legal
systems in the world and I don't claim to be an expert
on all of them.

Most of Europe draws their legal traditions
from Roman law which doesn't use juries in this matter
and that will extend cn through Russia and, of course,
much of Asia. And I wouldn't try to get into Chinese

law, but I will tell we are a unigque system. Most of

the world doesn't use juries the way we do because it's
i

basic to our system.

| The term "voir dire" probably dates to the
earliest development of the English common law. We
formally mark that as something that began with William
The Conquerer. He was, of course, the Duke of Normandy !
in France. He conquered England and imposed this French
speaking necbility on England and for about 200 years the
king's courts were ccnducted in French.

0f course, today it would be an archaic

phrase and the word "voir dire" is a holdover from all

of that. They used juries dramatically different than




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

they do now, but the fact that we have juries dates to
the fact that they use juries and the use of jury
service has evolved. é

What juries do is, they are the people who
listen to the evidence and who decide the disputed facts
between the parties, and in carrying out that duty, they
are sovereign. The jurcrs, in listening to that
evidence, have the right to apply their common sense to
the evidence they hear.

End if they've got a witness, for example,
on the stand testifying, each individual juror can
listen to that witness and believe everything that
witness says or they can believe that witness is lying
and not believe a word they're saying or they can
pelieve that witness doesn't know what he or she is

talking about and not believe a word they say;} they can

believe the witness is right on this part and mistaken
or inaccurate on some other part. In other words, you .
can believe all, some, or none of what a witness says to
you.

The same goes with exhibits admitted into
evidence. If you're selected as a juror, you can't
consider anything that's not admitted into evidence
because that comes into the court's role. My job is to

see to it that the case is tried in accordance with the
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law.

Tn connect with that, I'll give the members
of the jury various instructions as we go through. ©One
of those instructions may be to disregard what you just
heard. What that means is not that you didn't hear it,
it just means it is not evidence. The Court has ruled
it's not evidence, and, therefore, you can't consider it
in reaching your verdict.

Now, I'1l just tell you that's something
that sounds kind of illogical. A lot of people like to
make lots of jokes about it. It's something I do all
the time. When I'm called on to do a hearing where we
don't have a jury present, if something is brought out
that is not something that I can base a decision on,
I've got to set that off to the side and not consider
it. As I say the system is designed to work exactly the
way it works. If you're selected as juror, listen to
what you hear. It's going to be your job at the end of
the trial to reach a verdict and to decide the disputed
issues based on what evidence has been presented to you.

Now, before I go further, I just want to
talk toc you a little about some bagics of criminal law
because I think they're often misunderstood. I think
you've all heard these phrases before. I don't think

there's anycne here who's not going to hear something
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for the first time, but it kind of hides in plain sight.
i think there's a misunderstanding of the rules and how
we apply them.

We are a society that engages in a lot of
sports, and the essence of sports is the fact
that -- you know, we talk about a level playing field,
and just in case, you know, a football field is not
completely level, the teams change ends every quarter or
to make up for the fact that the wind may be blowing
from one direction. The basketball goal is the same end
on both sides, and, again, they change ends there.

We talk about everything being even.
Criminal cases don't work like that at all. Everything
is not even. Criminal cases are the State's case. It
is the State's burden. The State brings the charges.
Tt's the State's burden Lo prove those charges and those
are specific charges that the Staté has brought and each
of those charges have certalin elements they must prove
tefore the Court on that particular day.

Whatever the elements of that offense are
as set out in the indictment, that's what the State has
to prove, and they have to prove each element of that
bayond a reasonable doubt. So that's what we call,
taking it all together, the State's burden of proof. It

ig both a matter of bringing the evidence forward and
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bringing it forward in sufficient quantity to constitute
proof beyond a resasonable doubt, and it's got to bring
it forward as to each of the elements of the offense.

Now, that's what the State has to do. If
the State does that, the State should get a verdict of
guilty. If the State doesn't do that, there should be a
verdict of not guilty.

Now, this 1s probably the first broad
misconception: Criminal trials are not about whether
the defendant is innocent. We use that term. Criminal
trials are about whether the State has met its burden of
proof or not, whether the State has proved the defendant
guilty as charged. 8o it's really all the State's
trial. The State either meets that bu;den or the State
doesn't meet that burden, and that's what jﬁrieé are
called upon te do. 8o you reach a verdict of guilty if
the State has met 1t's burden or a verdict of not guilty
if the State hadn't met that burden.

The defendant can do -- the defendant has
the same right to subpoena witnesses and to put on
evidence the state Does. The defendant has no
obligation to do it. If the State chooses not to put
anything on, then it's all over with and the only proper
verdict is not guilty. If the defendant doesn't put on

any evidence, that doesn't change the fact the Jjury has
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to decide whether the State has proved its case or not,
so that's what makes it so unlike a sporting event.

And before I get into specifics, let me
just cover some other voints: I'm going to ask you
about what you think of different elements in terms of
the law, and I want vou to look deep into your own
values in terms of what the true answers are. You will
hear people say, and I'll be the first one to do it,
there ares nc right answers or wrong answers for people
gserving on a jury.

Now, what that really means, you know,
there is the law. I'm going to ask particularly about
that. People also have cpinions about things that
aren't the law. The law is what it is, and it's my Jjob
to see te it the case to tried in accordance with it,
but nobody hare has to agree with it. Sometimes I don't
agree with ﬁhat the law is, but it is what it is.

But if you don't agree with it, well, I
need to know that and particularly if you disagree with
something I'm asking you about, that it would offend
your censcience to follow that law. No one's asking you
to act contrary te your conscience. You don't have to
act against your beliefs., If it's something that's
going to be offensive to your conscience, I need to know

that. And if you don't understand it, you need to let
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me know you don't understand. You know, when you're
answering the questions, I need to know that's, in fact,
tha answers. That's sort of the layout of what we're
talking about here.

But on this peint of the burden of proof, I
usually like to do a little exercise. I didn't invent
this. It's been around for a long time. It's not
really intended to, you know, make anybody look bad, but
it's the best way I know to illustrate the point.

I'm going to pretend for a moment, based on
the principles of law we talked about, that we're going
to move forward and speed this case along and ask
everybody -- instead of getting 12 jurors, I'm just
going to ask if you had to vote right now, how many of
you would find the Defendant guilty? Hold up your
cards.

{Nc response.)

THE COURT: Not seeing any.

How many of you would find the Defendant
not guiity i1f you had to wvote right now?

(No response.)

THE COURT: Not seeing a single one.

How many of you think you hadn't heard
encugh evidence, yet?

{(Response from panel.)
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THE COURT: Everybody's holding up their
cards. Every one of you misunderstocod what I just got
through telling you earlier.

Let me try this again: Criminal cases are
about whether the State has proved its case. Charges
are brought by the State. They define what the
defendant is charged with and they have certain
elements. The State either proves each of those
elements beyond a reasonakle doubt, comes forward with
the proof -- I do admit I didn't get the State te do it
in this little exercise, but in the trial, if they prove
them beyond a reasonable doubt; in which case, if they
do that, they're entitled to a guilty verdict and it's
proper for a jury to return it, or if they den't do
that, then the proper verdict is not guilty.

Since you have heard no evidence at this
pcint, the only proper wverdict at this peint is not
guilty. This is not a teeter-totter. This is not
weighing this agsinst that. It's, you know, has the
State met its burden of proof. It hadn't. Again, I
think that's the hardest thing to grasp how criminal
cases are different and how we deal with things outside
the courtroom where we work real hard to have everything
balanced. Criminal cases are not balanced.

Let me talk a little bit about what that
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standard of prove is. &and I'll just tell you right now
that whenever there is a legal definition for a term or
a word or a phrase, I'll give you instructions on what
that word or phrase means in terms of a legal
definition, and if you have that, then you need to
forget about every other meaning. You apply it to that
word or phrase and just use the one that I give you.

If T don't give you a legal definition,
then there's not a legal definition. 1In that case, one
of the qualifications was that you understood the
English language. You're just required, then, in good
faith to apply your understanding of what those
definitions mean and do that.

Now, beyond a reasonable doubt ig kind of
an obvious phrase on its face. It does not have a legal
definition under the laws of the State of Texas. It
means something that's proved beyond a reasonable doubt
to the contrary.

Now, it is the highest level of proof that
we have in our legal system. It's higher than you have
in variocus kinds of circumstances. In an ordinary ciwvil
case, we'd use proof beyond a reasonable doubt, so the
plaintiff or the party bringing the lawsuit has to prove
that their version is, more likely than the other

version of what happened.
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Then you'we got another standard of preof
that's used in certain restricted civil case which is
proof by clear and convincing evidence, which is higher
than preponderance of the evidence, but it's lower than
proof beyond a reasonable doubt. So it's the highest
level of proof that we have in our legal system, but,
again, I don't want to confuse you on-it. - It's not
proof beyond all doubt. The State does not have to
prove someone guilty beyond all doubt. They just have
to prove somecne guilty beyond a reasonable doubt.

Now, if I can give you a clearer definition
than that, 1 wou%d, but T will simply say that if you're
gelected as a juror, it will be your job in good faith
to apply that standard as you understand it in light of
the evidence that you hear.

So let me just ask you: Is there anybody
here either as to the fact that it's the State's duty to
come forward with the evidence, and if they don't come
forward with the evidence, they can't prevail, or that
is so offended by the idea that that has to be proof
beyond a reasonable doubt, that your conscience would be
troubled and you would have difficulty applying either
of those principles of law if you were gelected as a
juror, if either of those points are things that would

cause you trouble or if you have any questions about
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them, I need for you to go ahead and hold your --

Yes, ma'am, No., 41.

VENIREPERSON: [Inaudible].

THE COURT: Let me ask you to stand. That
might help, and then, of course, speak up if you will.
Just repeat what you were --

VENIREPERSON: There's so many people that
have beer put in jail and later found out that they were
innocent. I don't know if I could say someone was
guilty and then later find out that they weren't. I
think that would really bother me.

THE COURT: And what you're saying
basically is that you just have a hard time, then -—-

VENIREPERSON: Saying guilty or not guilty.
What I'm saying if they're not guilty --

THE COURT: You would have --

VEMIREPERSON: -~ I would have a hard time
sending them to jail, and if they were guilty, I would
have a hard time with whatever they did and then prowving
beyond any doubt whatscever.

THE COURT: Yes, ma'am. And I think I
understand your concern, but I Jjust want to understand:
You're saying you would have a hard time one way or the
another applying the standard of proof?

VENIREPERSON: Yes, sir, I would.
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THE CQURT: And it's something such that
you wouldn't be able toc do that?

VENIREPERSON: Yesg, sir.

THE COURT: I want to use you. I'm not
trying again to embarrass you. I'm going to use you as
an example. This is the sort of thing if someone feels
that way, I need to know it.

2nd I appreciate you letting me know your
feelings. Sometimes people -- and you can go ahead and
have a seat.

VENIREPERSON: Thank you.

THE COURT: Sometimes people are
embarrassed, you know, to stand up and say what they
think, but that's what I talk about in voir dire. It's
the origins of -~ it's what it means. It means to speak
the truth. 2nd this is the opportunity to let us know
what your feelings are, and so I very much appreciate
you bringing that to the Court's attention and letting
me know that.

Iz there anybody else?

VENIREPERSON: Yes, I feel, like, the same

way. If —-

THE COURT: That you would not be able to
follow —— to hold the State to its burden of proof
or —— more or less.
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VENIREPERSON: Yes, I would.
THE COURT: Thank you, Ma'am.

That's No. 17.

Anybody else that would have a problem with

the standard of préof that's provided?

(No response.}

THE COURT: All right. Let me go to
another point here: This is really -- I always think of
this as the other side of the coin of the State's burden
of proof. - It's just ancther way of saying the same
thing, but it's cften stated independently; and that is,
you've heard it that someone is presumed innocent.
You've heard about the presumption of innocence.
Technically, they're presumed to be not guilty until the
State has proven them guilty beyond a reasonable doubt,
and it's one of these things, again, we've heard so
much.

Tt's often misused. It's a phrase that
applies to criminal cases and only to criminal cases.
Probably the most commonplace I hear it, and I don't
know whether that's where you hear it, but if somebody
in the entertainment industry gets caught doing
something they shouldn't be doing and it may or may not
be a crime, their friends are more concerned popularity

and the other way is when politicians get caught doing




;
p
|

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

something embarrassing, all their friends immediately
get on the air and talk about, well, they're presumed to
be innocent until proven guilty.

Well, you can presume anybody's innocent
outside a criminal case, but the only place where it
really has any teeth is the fact it applies to the way
we try criminal cases. There is such a thing as
presumption of innocence or at least a presumption of
not guilty. Innocence in a criminal case ~-- innocence
really means not guilty. These are distinctions.

You can think of innocence in the way that
Go6 sees things and that's a whole different concept.
Here is the State. The person is presumed to be
inncececent or not guilty until the state has proved them
to be guilty beyond a reasonable doubt as to each of the
elements, but that's a presumption that goes with a
defendant until that burden has been met by the State.

Again, I don't think I'm really telling you
anything new that I didn't tell you garlier, but it's a
different way it's phrase and a common way it's phrase
and a way to sum it up real quick.

But is there anybody who has problems in
following —-- you know, your conscience would not permit
you to follow these instructions if you sat as juror?

(No response.)}
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THE COURT: Is there anybody else?

VENIREPERSON: I think I might have a
little problem.

THE COURT: This is No. 50.

VENIREPERSON: I've seen or in my

experience, most people do not get arrested unless -~ it
would color my -- I'm not -- it would differently color
it.

THE COURT: Is that something you would
likely to take with you into the jury room so that the
State would be starting shead before —--

VENIREPERSON: Yeah.

THE CCURT: -- before you could consider
your verdict?

VENIREPERSON: Yeah, I think so.

THE COURT: All right. And, again, I just
want to -- I appreciate and thank everybody who let's me
know what their thoughts are. This is the whole idea.

Jury panels are not made up robots, and
just because the Legislature says you must go into it
with yours brains and everybody has the right to think
what they think, and that's the reason we have this
question and answer period.

All right. There's anothex

principle that's related to the State's burden, you
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know. TIt's not —- it's a different -- it has a lot of
different elements as well. And that is the fact that
when someone under our legal system is charged with a
crime, they have the right to remain silent. And they
can testify if they want tc. Nobody can keep them from
testifying, but if they choose not to, they have the
right to remain silert, and that is not something the
State can use to meet its burden of proof.

In other words, it's not evidence of guilt
and cannot be considered as such and, in fact, if you're
selected as a juror, you would even be instructed -- and
if a defendant didn't testify, you would be inst?ucted
that you couldn't even talk about it in the Jjury room as
well as consider it.

Now, this is sometimes phrased the other
way around, and that is: If you were selected as a
juror, are you going to need to hear from the defendant?
And if you don't hear from the defendant, is that
something you're going to carry with you in the jury
room?

30 when I ask you the question, 1s there
anything in your value system that is so offended by
this principle of law that a defendant has the right'to
remain silent and cannct be compelled to testify; and if

the defendant chooses not to testify, that is no
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evidence against them and you can't even talk about 1it;
included in that thinking about it the other way that,
you kneow, if you don't hear something from the
defendant, is that something that's going to bother and
carry -- are you going to give it some weight?

Now, thinking of it from both standpoints,
is this concept of law something that's going to offend
anybody's values such that it creates a problem for
them?

Yes, sir. No. 24. And I haven't been
calling y'all's names out, I apologize. I've got a
list, but I don't have it all laid out, but that's
Mr. Taylor.

Mr. Taylor —--

VENIREPERSON: Right.

THE COURT: -—- when you're saying that that
would bother you, what you're saying is that that would
be something you wouldn't be able to put out of your
mind and you think --

VENTREPERSON: Right, I would want to hear
a response -- [inaudiblel.

MR. WHEELER: Judge, we cannot hear.

THE COURT: Let me ask you speak up.

VENIREPERSON: I sald that's correct, I

would want to knew their point of view versus what the

.
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attorneys or whoever is saying about the case.

THE CCURT: And I thank you very much,
Mr. Taylor.

Is there anybody else that feels that way?

No. 2, that's Ms. Rhodes.

Yes, ma'am. And are you saying that is
something you wouldn't be able to put out of your mind?

VENIREPERSON: That is correct.

THE COURT: And it would be something you
would take back to the jury room and influence your
verdict?

VENIREPERSON: It possibly could.

THE COURT: All right. Thank you, Ma'am.

Yes, No. 45. That is Ms. Miranda.

Yes, ma'am.

VENIREPERSON: Yes. I feel the same way.
T would want to hear from the defendant and get their
side of the story, toco, and that would definitely
influence me if they did not speak to or answer any
guestions.

THE COURT: Thank you, Ma'am. I appreciate
that.

No. 157

VENIREPERSON: I feel the same way, I would

want to hear their side.
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TEE COURT: You wouldn't be able to put it

out your mind?

VENIREPERSON: No, sir.

THE COURT: Very well. I appreciate that.

Anyboedy else?

{No response.)

THE COURT: All right. I've got sort of
similar point I want to cover. 1It's not breaking a
whole lot of new ground: If you serve as a juror, you
will be instructed that a grand jury indictment is not
evidence, cannot be considered as adding any weight or
helping the State prove its case.

A grand jury indictment 1s the method by

which —-- it serves several purposes: One is to

a

determine whether there's probable cause to believe that

a crime occurred in Wood County or wherever the county
is that the grand jury sits on and there's probable
cause to believe that a particular person did it.

It sets forth what the crime is and what
the elements are, and so the State then knows what it
has to prove and the defendant knows what he or she is
defending against. It's not a trial. And probable
cause is below any of the levels of proof we've talked
about earlier. And just to understand it, it's not

unusual for grand juries to return 30, 40 -- I've seen
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60 or 65 indictments in a single day.

S¢ that -- again, grand juries are not
conducting trials. This is the trial. Grand juries
determine whether there's probable cause and then to set
it up so we can have a trial, but if you're selected as
a juror, you will be instructed that you cannot consider
that grand jury indictment as any evidence against the
defendant. You can't give it any weight to help the
State meet its burden of proof.

Some people will take the position, again,
where there's smoke, there's fire, and I wouldn't be
able to put that grand Jjury indictment out of my mind.
So, again, I want to ask a similar question here: Is
there anybody whe would not be able, in good
consideration, to follew that instruction, that you can
not give any weight to the indictment who hasn't already
talked to me about something similar to this? If so, I
need for you to hold up your cards.

Yes, 57. That's Mr. Ferguson.

Yes, sir.

VENIREPERSON: Yes, sir. I just —- I
really don't think I would be able to put it out of my
mind, a grand jury indictment. I feel like where
there's smoke, there's a good possibly of fire.

THE COURT: You think it would be scmething
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1 you would be carrying back with you in the jury room?
2 VENIREPERSON: It would on my mind.
3 THE COURT: That the State would
4 effectively be starting out ahead?
5 VENIREPERSON: It might. I can't say for
o sure,lbut it might.
| 7 TEE COURT: I'm golng to use you as an

8 example and save the attorneys SoOme time. There's

9 nothing more common with pecple in talking about these

10 sorts of things, like, I'm not sure about or I would try

11 not to, but it could, and that sort of thing, that

12 probably accurately reflects what they're'thinking. The
13 problem is the Court needs to know up or down. And when
14 there's an answer that equivocates, then it's basically

15 not an answer.

16 And so either I will keep asking, and later
17 when the attorneys &are asking, they will keep asking

18 wuntil the only situation is —- you need to, sort of,

19 lock into yeur soul and try +to decide because you kncw

20 what you're thinking more than we do which is the more

; 21 likely answer that's correct and give that as your

f 22 answer.
23 9o understanding that, I'm asking you to
24 +tell me one way or the other that it will or it won't.

25 Which one is it that you think is the correct answer,
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1 +that it will be something that you carry back in the

2 jury room so the State starts out ahead, or will you be

3 able to set it aside and give it no weight?

4 VENIREPERSON: I would have to say it

5 would, to be fair.

6 THE COURT: All right. And I thank you for

7 that answer and I appreciate it, sir.

8 Anybody else?
9 {Nc response.)
10 TEE COURT: The only other thing I want to

11 cover before I hand this over is the fact that sometimes

12 the guestions will be embarrassing, and the attorneys

i 13 are not trying to ask anything embarrassing, but if it's
14 embarrassing to you, you don't have to do that.

15 I'm going to have a list of people who are
16 asking to approach the bench. If that comes up, all ycu
? 17 have to do is say, 1'd like to approach the bench on

| 18 that one, and I'll put your number down. If you're

190 =still within the reach of someons that's selected, I'll

20 give you an opportunity to -- you still have to answer

i 21 the guestion, but you're going to be answering 1t among
22 a much smaller group and not in front of the entire

23 panel.

24 Now, the more common situation where this

55 is used is but to simply answer the question, you're




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

going to be basically turning yourself into a witness.
and the best way I know to illustrate this is to take a
hypothetical and say we've got -- let's say this is a
civil case involving a car wreck and you were being
asked, do you know Joe Blow.

And you know Joe blow. He used to be your
brother-in-law. You never knew him to drive sober in
his life, and even if he had been sober, you know, he
couldn't drive straight anyway. He's the sorriest
driver yéu ever saw. He was a danger. Never knew how
he got a license in the first place. And furthermore,
he mistreated your baby sister, and most of his time,’
you know, he was out of work and sleeping on your couch,
and you would love to tell people about that.

Well, that's fine. And if you're asked how
do you know Joe Blow, you're going to be obligated to
answer that question. The lawyers need to know what you
think about Joe Blow and what you know about him, but
the rest of the jury panel doesn't because you're really
getting -- you're becoming a witness, then, with the
credibleness of other witnesses, and that's something
that needs to be taken care in a different form and in a
different manner,

So you all have a sense of what's

appropriate and what's inappropriate because &ou have an
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obligation to fully and completely answer the questions,
and in order to do that, to answer a question you're
asked you're going to be getting into something you
think is inappropriate, then you what need to do in that
situation is simply say, Judge, I'd like to approach the
bench on that, and I'll put your number down. And,
again, if you're still in the zone of range, you'll get
a chance to talk about it. Never fail to answer just
because what you say might make someone unhappy. You
might get into whatever -- but you don't have to do it
in front eof the whole group.

Let me introduce the attorneys at this
point: Representing the State of Texas is your elected
criminal district attorney, Jim Wheeler. And as we've
noted for a long time, the term criminal is not intended
to be a reflection on his character; it has do with the
misdemeanor jurisdiction that's part of his title,

Mr. Wheeler, I'1l let you just introduce
your people whenever you get up.

And then representing the Defendant, Doug
Parks and Larry King.

MR. PARKS: Good morning.

THE COURT: And then the Defendant,

Mr. Payne.

Mr. Payne, let me get you to stand so they
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can see you. Jason Payne there at the end of the table.

All right. TIn all things, the State goes
first because they have that burden of proof.

So Mr. Wheeler, if you're ready to go, you
may do s07?

VCIR DIRE EXAMINATION
BY MR, WHEELER:

May it please the Court?

THE COURT: Yes, =sir.

MR. WHEELER: Hello, I'm Jim Wheeler. I'm
the district attecrney. Working with me today will be
Joey Fenlaw and Henry Whitley.

Okay. Let's get you familiar with your
surroundings a little bit. This is Una Garland. Una 1s
the court reporter. I have a wife that's been a court
reporter for about 20 years.

If you say in response to my question,
"yn-huh," she will write, "u-h,"” dash, "h-u-h," and when
the Court of Appeals reads it, it will mean nothing, so
you have to say, "yes". If you have to say, "no," and
you use the phrase, "huh-uh," that's, l"h"u," dash,
"h-—u-h". That's what she'll write, and the Court of
Appeals will not understand it as "no," so you have to
answer your questions "yes" or "no" for Ms. Garland, and

you have to answer loud enough for her to be able to
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write it because this record is something that other
courts look at.

Let me explain to you a little bit how ths
trial will proceed beginning with the voir dire process.
The first three words of the United States Constitution
are, "We The People..." That means that all power of
the government of the United States and of this state,
the State of Texas, belongs to you. So when somebody
starts pointing fingers and saying, "The government,"
just remember, we the people means that's you. What it
means more importantly is that this case is your case.
I+ belongs to you, and you will decide guilt or
innocence if you're selected for this jury.

Here, we discuss principles of law
truthfully and we discuss your views and attitudes about
these principles and we get to know you a little bit.
This is where you get to talk.

This case is a capital murder case. The
Defendant is Jason Thad Payne. In the Texas Penal Code
murder is described this way: A person commits an
offengse if he intentionally or knowingly causes the
death of an individual. This case is a capital murder
under 19.03, and it is a capital murder case 1if a person
murders mores than one person during the same criminal

transaction. That's what we're here for.
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The allegation is that Jason Thad Payne
murdered RAustin Taylor Wages and Nichole Payne on or
about December 11th, 2007. That's why we're here. And
what I'm putting up is the penal code section that
describes what murder is.

We start this way during voir dire: A
courtrcom is a place where justice takes place. Both
sides deserve a fair trial, so we'll start with the
people that are involved, and I'm going to ask some very
specific gquestions of you. Remember this as we begin:
They are no right answers. You can't please everybody
with your answers. You have to answer truthfully Jjust
the way you feel, what you know.

There are no wrong answers. There are, in
cases like this, embarrassing answers or things that you
don't want to talk about in front of other people. 1f
you feel that way, please raise your card and say, I
would like to talk about this at the bench.

Let me give you an example of how something
can go that way where you want to talk at the bench:
Please raise your card if you personally have been a
victim of a violent crime. Raise it and hold it high.

Juror No. 20.

Anybody else on the panel that has been a

vietim of a violent crime, please raise your card.
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Number 39.

Anybody else that's been a victim of a
violent crime?

{Noc response.)

MR. WHEELER: Okay. Now, Juror No. 20, you
are Ms. Reimers; is that correct?

VENIREFERSON: Yes, sir.

THE COURT: Would you like to discuss that
at the bench?

VENIREPERSCN: Yes, sir.

MR. WHEELER: Do you understand that there
are some things that have ocecurred that you want to talk
about those matters at the bench? Does everybody
understand that? If you understand that you may want to
talk about something at the bench, raise your card.

(Response from venire panel.)

Ckay. I see just about every card.

Now, I have been in a jury where, when
talking about witnesses, a person has hollered out, I'd
kill the sorry guy myself. When the judge talks about
jurors being witnesses, that is testifying to somebody's
character in front of the rest of the panel and that is
wholly inappropriate.

If you have sentiments along those lines,

if we're going to have a fair trial, I ask you to raise
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your card and approach and not, sort of, shout those
sentiments cut instead of trying to sway your fellow
jurors. If you can promise me you can do, that raise
your card.

{Response from wvenire panel.)

MR. WHEELER: I see all the cards.

Now, I asked about violent crime and that
was Juror Nos. 20 and 38.

Mr. Byrd, would you like to discuss your
matter at the bench?

VENIREPERSON: Yes, sir.

MR. WHEELER: Okay.

Please raise your card if you had been a
victim of crime?

(Response from venire panel.)

MR. WHEELER: Hold it up. I have to call
out your numbers. 4, 6, 7, 21, 30, 37, 40, 42, 45, 62,
63, 64, 66, 51.

Anyhody else that's been a wvictim of a
crime?

(No response.)

MR. WHEELER: I see no other cards.

And I asked about you personally. How many
of you on this panel know someone who's been a victim of

a violent, know someone who has been a victim of a
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violent or related to somecne who has been a victim of a
viclent crime? Ralse your card.

(Response from venire panel.)

MR. WHEELER: Nos. 5, 6, 8, 21, 26, 30, 35,
36, 40, 53, 57, 61, 63, 66, 71, 73, and 1 missed No. 3.

Thank you, Mr. Gould.

T'11 start with Mr. Gould: The situation
that you raised your card about --

VENIREPERSON: Yes, sir.

MR. WHEELER: -—- that you know, know of, or
is related to someone who's been a victim of a violent
crime, is that something that's in your head?

VENIREPERSON: WNo.

MR. WHEELER: Is it something that you
would carry into the jury room?

VENIREPERSON: No, sir.

MR. WHEELER: Is it something that could
affect your deliberations in this case?

VENIREPERSON: No, sir.

MR. WHEELER: Thank you. I've got to ask
these questions.

No. 4 and No. 40, both have the last name.
Are y'all related?

VENIREPERSON: Husband and wife.

VENIREPERSON: 43 years.
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MR. WHEELER: 43 years married. Now, in a
jury room, if I were in there with my wife and we
disagreed, that could lead to a permanent and
debilitating problem. Not really.

I do have to ask the gquestion: TYou're
relatively close together. If you to end up on the same
jury panel, if that would happen, would that affect your
ability --

VENIREPERSON: Wouldn't bother me.

VENIREPERSON: I don't know. We've never
served. I just -- probably not.

VR. WHREELER: Could it pose any kind of a
difficulty in your service whatsoever?

VENIREPERSON: No.

MR. WHEELER: No?

VENIREPERSON: No.

VENTIREPERSON: [Inaudible].

MR. WHEELER: We'll talk about domestic
issues here in a minute.

Juror No. 5 -— thank you. I appreciate it.

Mr. Altman, you know, know of, or related
to someone who was a victim of a violent crime?

VENIREPERSON: Yes.

MR. WHEELER: Would that affect your

deliberations?
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VENIREPERSON: No.

MR. WHEELER: Is it something you would
keep completely out of your mind if you were on this
Jury?

VENIREPERSON: Yes.

ME. WHEELER: Juror No. 6, Mr. Vallance,
have I pronounce your name correctly?

VENIREPERSON: Yes, sir.

MR. WHEELER: The experience that you have,
is that something weighs heavily on you?

VENIREPERSON: No, sir.

MR. WHFELER: Is it something you could get
out of your mind?

VENIREPERSON: Yes.

MR. WHEELER: Would it affect your
deliberations in any way?

VENIREPERSON: Wo, sir.

MR. WHEELER: Thank you.

Juror No. 8, Ms. Cummings, what you know or
know of, would that affect your deliberations?

VENIREPERSON: No, sir.

MR. WHEELER: Would you carry that
experience Ilnto the jury room with you?

VENIREPERSON: (Moving head side to side).

MR. WHEELER: Thank you.
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Now, I can either say this over and over
repetitively or keep bothering you or you can ralse your
card such that you will carry it into the jury room with
you.

No. 66, Mr. Capps.

Anybody else whether the experience is so
present in your mind, it's lingering in your mind so
significantly that you would carry it into the jury room
with you and it's something you couldn't clear out when
you consider this case? Please raise your card.

Mr. Capps, would you like to talk about
that matter at the bench?

VENIREPERSCN: It doesn’'t matter.

MR. WHEELER: Okay. Mr. Capps, the
experience that you have, 1s it an experience that has
made a lasting impressicn on you?

VENITREPERSON: Yes, sir.

MR. WHEELER: Would it affect your
deliberations in this case if you were called upon to be
a juror?

VENIREPERSON: I don't really know what the
case is about, but, yes, I'm sure it would.

MR. WHEELER: It's something that you would
carry into the jury room and it would affect your

deliberations --
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VENIREPERSON: Yes.

MR. WHEELER: -- this experience? Okay.
Thank you, Mr. Capps.

' MR. PARKS: Excuse me, Jim. What number
was that?

THE COURT: No. 66.

MR. WHEELER: Does anybody on this panel
know -- do they know of or are they related to Joey
Fenlaw, Mr. Fenlaw here? Please raise your card. He is
an new attcrney. He's from a family in Upshur County
that has been in that county for years and years. Is
anything related to Mr. Fenlaw that would affect you in
any way, please raise your card.

{No response.)

MR. WHEELER: Henry Whitley was a
prosecutor in the Dallas County District Attorney’'s
Office for several years. He's here in Wood County and
lives at Holly Lake. If you know, know of, or related
£o Mr. Whitley, please raise your card.

(Response from venire panel.)

MR. WHEELER: I need you to hold them up,
please. No. 12, No. 30.

Anybody else know, know of, or related to
Henry Whitley?

Ms. Greer, knowing of him, would that
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affect your deliberations in this cause?

VENIREPERSON: No.

MR. WHEELER: Would one side start ahead or
behind the other because you know him?

VENIREPERSCN: No.

MR, WHEELER: Okay. Thank you.

Mr. Cathey, would knowing Mr. Whitley
affect ycur deliberations 1n this case?

VENIREPERSON: No.

MR. WHEELER: Would it cause you to have
any impartislity to cne side or the other?

VENIREPERSON: No, sir.

MR. WHEELER: Thank you.

on the Defense side are Larry King, Doug
Parks, or Jim Brown, the investigator. TIf you know,
know of, or related to Larry King, please raise your
card.

(Respcnse from venire panel.)

MR. WHEELER: Let me write down your
numbers: 9, 28, 30, 11, 47, 19, 37.

Any other cards?

No. 15, Neo. 17. Okay. Thank you.

Beginning with Mr. Reynolds, knowing of
Mr. King or knowlng him, would that affect your ability

to be fair and impartial in this case?
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VENIREPERSON: No, sir.

MR. WHEELER: Would one side start aﬁead of
or behind the other because you know him?

VENIREPERSON: No, sir.

MR. WHEELER: Juror No. 11, Ms. Ferguson?

VENIREPERSON: No.

MR. WHEELER: Okay. Thank you.

Jurcr No. 18, Mr. Vanderschaaf --

VENIREPERSON: No.

MR. WHEELER: -- knowing or knowing of him,
would that affect your ability to be fair and impartial?

VENIREPERSCN: No.

MR. WHEELER: Anybody else that raised your
card that knowing or knowing of Mr. King would affect
you 1in any way?

VENIREPERSON: No.

VENIREPERSON: No.

MR, WHEELER: I see no more cards.

Better ask about myself: If you know, know
of, or related to me?

Mos. 3, 9, 47, 60.

Hi, Pat.

VENIREPERSON: Hi.

MR. WHEELER: Anybody else?

(No response.)
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MR. WHEELER: All right. I would ask the
guestiocn, but I know y'all are on one side, so I won't
ask if it's good or bad, so we'llrgo on with jury
selection.

Doug Parks, do you know, know of, or
related to him, please raise your card.

Juror No. 45, Ms. Miranda.

Anybody else?

I have to ask this question: Have you ever
imagined what it would be like to try a jury trial and
find out that the lawyer on the other side, their first
cousin's on the panel or their spouse? You've got to
ask the question. You don't need that kind of surprise.

I'11 ask you another surprise question.
I've asked this before: Raise your card if you're not a
citizen of Wood County? I have actually tried a case
and found out one of my jurors is not a resident of Wood
County. You dec neot want to be in that position at the
Court of Appeals. That's why you have to ask the
question.

Next: Jim Brown, if you know, know of, or
related tec Jim Brown, please ralse your card.

No. 30.

Anvbody else?

Mr. Cathey, would that affect your
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deliberaticns in any way?

VENIREPERSON: No.

MR. WHEELER: Okay. Thank you.

Like I said, a fair trial is what we have
in the United States, and when you have publicity on a
case, it can make things difficult for everybody
involved for trial in the case.

In this case, who has heard some report,
eilther by word of mouth or in the newspaper, about Jascn
Thad Payne and this capital murder? Please raise your
card.

(Response from venire panel.)

MR. WHEELER:. Need you to keep those up,
please. 7, 8, and 9. 13 and 14. 18 and 21. No. 30,
No. 47, 56, 58§.

Who else?

69, 70, and 71. 66 and 68,

Beginning with Panel Member No. 7,

Ms. Terrell --

VENIREPERSCN: Uh-huh.

MR. WHEELER: -- have you reached any
conclusions from what you've heard about this case?

VENIREPERSCON: No. I mean, I heard about
it when it happened and I didn't even know it was being

tried until I showed up here today.
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MR. WHEELER: Have vou made up your mind
about any facts in the case?

VENIREPERSON: No.

MR. WHEELER: Willryou set aside anything
you heard about the case?

VENIREPERSON: (Moving head up and down).

MR. WHEELER: Juror No. 8, Ms. Cummings,

from what source have you heard something about this

case?

VENIREPERSON: The murder?

MR. WHEELER: Uh-huh.

VENIREPERSON: At work.

MR. WHEELER: Have you heard about it at
work?

Eave you made any decisions about the
facts?
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VENIREPERSON: {(Moving head side to side).

MR. WHEELER: Can you put anything out of
your mind that you've heard about this case?

VENIREPERSCON: Yes.

MR. WHEELER: Juror No. 9, Mr. Reynolds,
you've heard akout this case from the press or
ctherwise?

VENIREPERSON: Yes, sir.

MR. WHEELER: Have you drawn any
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conclusions from what you've heard about this case?

VENIREPERSON: No, sir.

MR. WHEELER: Would it influence -- what
you've heard, would it influence your verdict in any
way?

VENIREPERSCN: No, sir.

MR. WHEELER: Can you set aslde any
opinions you may have cconcerning what you've heard?

VENIREPERSON: Yes, sir.

MR. WHEELER: Thank vou.

Juror No. 13, Ms. Hooks --

VENIREPERSON: thhuh.

MR. WHEELER: -- have you heard about this
case through the press or otherwise?

VENIREPERSON: Uh-huh.

MR. WHEELER: And having heard those
things, have you drawn any conclusions about the case?

VENIREPERSON: No.

MR. WHEELER: Has the coverage influenced
you or what you've heard influenced you in any way?

VENIREPERSON: No. It just upset me.

MR. WHEELER: Other than -- that's
influence.

VENIREPERSON: Right.

MR. WHEELER: Okay. If it upset you, it
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influences you. The question is: The nature of your
emotional reaction of what you heard, is that something
you would carry inteo the Jury room with you?

VENIREPERSON: No.

MR. WHEELER: Is it something that would
affect your deliberations?

VENIREPERSON: No.

MR. WHEELER: Is it something that would
cause you to favor one side or the other in this case?

VENIREPERSON: I can't honestly say yes or
no.

MR. WHEELER: Well, you heard the judge —-

VENIREBERSON: Yeah,

MR, WHEELER: -- earlier when he said we
have to press you. That's not because we want to press
you --

VENIREPERSON: Right.

MR. WHEELER: <-- 1t's because we have a
Court of Appeals that listens to these cases that
requires us to glve a definitive answer.

VENIREPERSCON: Maybe I should say "yes,"
then.

MR. WHEELER: Well, you have to tell the
truth, and if it would affect your deliberations, it

affects a fair trial. 3o if your emotional reaction is
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would carry that into fhe jury room and it

would affect your deliberations in a way where one side

starts off a little better than the other, we need to

know that now.

verdict?

teacher and I

but I have to

VENIREPERSON: Yes.
MR. WHEELER: Yes, what you've heard --
VENIREPERSON: Yes.

MR. WHEELER: -- would influence your

VENIREPERSCN: Yes, sir.

MR. WHEELER: Okay. Thank you. I'm an old
have to make notes. I'm not grading you,
write things down or I won't remember.
Okay. Ms. Judkins --

VENIREPERSON: Yes.

MR. WHEELER: -- what you'wve heard about

this case from the press or otherwise, has, from what

you've heard,

conclusions?

in any way?

aside and put

this information, caused you to reach some

VENIREPERSON: ©No, sir.

MR. WHEELER: Would it affect your wverdict

VENTREPERSON: No, sir.
MR. WEEELER: 1Is it something you would set

out of your mind?
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MR, WHEELER:
Jurcr No. 18,
VENIREPERSON:

MR. WHEELER:
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Yes, sir.

Thank you, Ms. Judkins.
Mr. Johnson --

Yes, sir.

—-— have you heard something

about this case from the press or otherwise?

VENIREPERSON:

MR. WHEELER:

Yesg, sir.

What you'wve heard, has it

caused you toc draw some conclusion about this case?

VENTREPERSON:

MR. WHREELER:

verdict?

VENIREPERSON:

MR. WHEELER:

carry in the jury room?

VENIREPERSON:

yes, sir.
MR. WHEELER:

your head?

VENIREPERSON:

MR. WHEELER:

Yes, sir.

Would it influence your

Yes, sir.

I=s it something you would

(Moving head up and down)

And you can't get it out of

No, sir.

And that causes you not to be

able to sit as a falr and impartial juror in this case?

VENIREPERSON:

MR. WHEELER:

Juror No. 21,

Yes, sir.
Okay. Thank you.

Ms. Thompson, have you heard
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VENIREPERSON: Yes, sir.

MR. WHEELER: What you've heard, has it
caused you to draw some conclusion about the facts in
this case?

VENIREPERSON: Yes, sir.

MR. WHEELER: Is it something that would
influence your wverdict?

VENIREPERSON: Yes, sir.

MR. WHEELER: Would you carry what you
heard intec the jury room with you?

VENIREPERSON: Yes, sir.
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MR, WHEELER: Would it affect your ability

to be a fair and impartial juror?
VENIREPERSON: Yes, sir.
MR. WHEELER: Okay. Thank you,
Ms. Thompson. I appreciate it.
Juror No. 30, Mr, Cathey —-

VENIREPERSON: Yes.

MR. WHEELER: -- I'm going to ask you the

same series of questions. First, what you've heard

about this case, from whatever source, have you drawn

some conclusions about this case as a resull?
VENIﬁEPERSON: No.

MR. WHEELER: Is what you'wve heard
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something that would you influence your verdict in any
way?

VENIREPERSON: No.,

MR. WHEELER: What you've heard, is it
something you would carry into the jury room with you?

VENIREFERSON: No.

MR. WHEELER: Would you think about it at
all? 1Is it lingering in the woods there?

VENIREPERSON: No.

MR. WHEELER: Is i1t something you can and
will set aside?

VENIREPERSON: Yes.

MR. WHEELER: Okay. Thank you.

And this is probably an appropriate time,
before I go on, to remind you that the way a trial works
is a jury takes an oath, and you swear that the only
things you're going to consider are the evidence and the
witnesses. Do you understand? That means what comes
out of that chair right there and whatever tangible
things are offered and admitted into evidence,

What that means i1s, before I continue, that
what ycu've heard out of the papers or you heard some
other way ls not evidence, so you don't consider it. It
also.means that what the lawyers say, no matter how loud

we get -— what that's movie where they say, "I
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for the Court of Appeals, sco
ridicule out of an attorney,
that is something you do not

you're sitting, I guarantee,
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s a way to make a legal point
if you hear a tone of

that is not evidence and
consider. Having sat where

all you're going to hear is

the witnesses and hear the evidence, but what we say,

what anybody else says about

the case, our tone of volce

is nothing for you to consider in your deliberations.

Juror No. 30,
Thank you.

Ms. Askins, di

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:
in 2007, I don't think so0.

MR. WHEELER?:

No. 4, Did No. 34 and a No.

I've talked to Mr. Cathey.

d you raise your card?
About what?
About publicity.

I don't think we lived here

Okay. Well, I've got a

24.

Mr. Helping, did you?

VENTREFERSON :

MR. WHERLER:

see.

Yes.

And No. 34 -- well, let's

MR. PARKS: Your next one was 47.

MR. WHEELER:

down,

47, I didn't write the number
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case?

No. 477

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:
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That's me.

I had the four. That's

Yes, sir.

Have you heard about this

Yes, I have.

The things that you've heard,

would you carry them inte the jury room with you?

yes.

deliberations?

sit as a fair

VENTREPERSON:

MR, WHEELER:

VENIREPERSON:

MR. WHEELER:

I would have to honestly say

Would that affect your

Yes.

And would it cause you not to

and impartial juror in this case?

VENIREPERSON:

MR. WHEELER:

Nc. 5€ is Ms.

VENIREPERSON:

MR. WHEEILER:

Yes.
Thank you, Ms. Thomas.
Cue?
Yes.

Have you heard something

about this case from the press or otherwise?

VENIREPERSON:

MR, WHEELER:

Yes.

And what you've heard, has it
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caused to you draw some conclusions about this case?

VENIREPERSON: (Moving head side to side).

MR. WHEELER: Would it influence your
verdict?

VENIREPERSCN: No.

MR. WHEELER: The things you have heard,
can you sat those aside?

VENIREPERSON: Yes.

MR. WHEELER: And can you base any decision
you make soclely on the evidence and the witnesses you
hear?

VENIREPERSON: No.

MR. WHEELER: You wouldn't hear the
witnesses or the evidence?

VENIREPERSON: I heard it wrong. Repeat
it.

MR. WHEELER: You would listen to the
evidence and the witnesses?

VENIREPERSON: Yes.

MR. WHEELER: Okay. Sorry, I wasn't
intending to trick you there. Thank you, Ms. Cue.

No. 58, Ms. Bridges --

VENIREPERSON: Yes.

MR. WHEELER: -- you'wve heard about this

case, haven't you?
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VENIREPERSON: Yes.

MR. WHEELER: It would affect your verdict?
VENIREPERSON: Yes.

MR. WHEELER: And you can't put those

your head, can you?

VENIREPERSON: {(Moving head side to side).
THE COURT REPORTER: They need to speak up.

MR. WHEELER: Okay. And my court reporter,

Ms. Garland, my friend, has reminded me that we need to

have you speak up 530 we can make sure that she hears

you.

Juror Ne. 69, Mr. Harris --
VENIREPERSON: Yes, sir.

MR. WHEELER: -- have you heard something

about this case from the press or otherwise?

VENIREPERSON: Yes, sir.

MR. WHEELER: Has it caused to you reach

some conclusions about this case?

verdict?

VENIREPERSON: Yes.

MR. WHEELER: Would it influence your

VENIREPERSCN: Yes, sir.

MR. WHEELER: Would you carry those things

in the jury room with you?

VENIREPERSON: Yes, sir.
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MR. WHEELER: 2and it would cause you to not
be able to sit as a fair and impartial jurocr?

VENIREPERSON: Yes, sir.

MR. WHEELER: Thank you.

Juror No, 70 --

VENIREPERSON: Yes.

MR, WHEELER: -- Ms. Allen, have you heard
something about this case from the pfess or scme other
place?

VENIREPERSON: [Inaudible].

TEE COURT: Ms. Allen, let me ask you to go
ahead and stand.

MR. WHEELER: Hi, Ms. Allen.

VENIREPERSON: Hi.

MR, WHEELER: Those things that you heard,
has it caused you toc draw some conclusions about this
case?

VENIREPERSON: No, sir.

MR. WHEELER: Would it affect your
deliberations in any way?

VENIREPERSON: No.

MR. WHEELER: The things that you have
heard, can you put those things out of your mind?

VENIREPERSON: Yes.

MR. WHEELER: And can you promise to be a
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fair and impartial juror?

VENIREPERSON: Yes, sir.

MR. WHEELER: Thank you, Ms. Allen.

Juror No. 71, Ms. Reeves —-

VENIREPERSON: Yes, sir.

MR. WHEELER: -~ I'm going to ask you the
gsame —-- I think the judge would like you to stand so we
can hear you a little better.

VENIREPERSON: OQkay.

MR. WHEELER: WNow, I have to ask you if
whether what you'wve heard has caused you to reach any
conclusions about this casze?

VENIREPERSON: Yes, it has.

MR. WHEELER: And the conclusions you
reach, would you carry those into the Jjury room?

VENIREPERSON: Yes.

MR, WHEELER: Would they affect your
deliberations?

VENIREPERSON: Yes.

MR. WHEELER: And would that cause you not
to be able to a falr and impartial juror?

VENIREPERSON: Yes.

MR. WHEELER: Thank vou, Ms. Reeves.

Next is Mr. Clark. Did you raise your

card, Mr. Clark?
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VENIREPERSON: No.

THE COURT: 66.

MR. WHEELER: No. 66 is Ms. Capps.

VENIREPERSON: Mister.

MR. WHEELER: Mr. Capps.

VENIREPERSON: Miss, mister, whatever.

MR. WHEELER: I'm sorry. The last thing,
you know, when you're picking a jury, the last thing you
want is scmeone staring daggers at you thinking, you
called me miss, fella. I'm sorry.

VENTREPERSON: No problem.

MR. WHEELER: What you'wve heard, have you
drawn some conclusions about this case as a result of
what you've heard?

VENIREPERSON: Not necessarily, no.

MR. WHEELER: The things that you've heard,
would you carry them into the Jjury room with you?

VENIREPERSON: Yes, sir.

MR. WHEELER: Would they affect vour
deliberaticns, what you've heard about this case?

VENIREPERSON: Ewverything I think affects
your deliberations.

MR. WHEELER: So the answer is "yeag"?

VENIREPERSON: I believe so, yes, sir.

MR. WHEELER: As a result of those things
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you heard, would it cause you not to be a fair and
impartial juror in this case?

VENIREPERSON: I think I'm always
impartial. I don't know.

MR. WHEELER: Well --

VENIREPERSON: I'll say "no".

MR. WEEELER: So you can't be impartial in
this case?

VENIREPERSON: I don't think so.

MR. WHEELER: Okay. Thank you, Mr. Capps.
I appreciate that.

And Juror No. 68 is Ms. Jackson. Those
things that you have heard, whether in the press or some
other place, have they caused you to reach any
conclusions about this case?

VENIREPERSON: Yes.

MR. WHEELER: And the conclusions you've
reached, would they influence your verdict?

VENIREPERSON: Yes.

MR. WHEELER: ' Would you carry those into
the courtroom with you?

VENIREPERSON: Yes,

MR. WHEELER: And would that cause you to
not be able to sit as a fair and impartial juror in this

case?
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VENIREPERSON: Yes, I'm afraid sc.

MR. WHEELER: Would you favecr one side cver
another in this case?

VENIREPERSON: Yes.

MR. WHEELER: Thank you. Thank you,

Ms. Jackson.

Our system of justice --

VENIREPERSON: Mr, Wheeler, I ralse my
card.

MR. WHEELER: I'm sorry. You're
Mr. Jackson.

VENIREPERSON: Yes, sir.

MR. WHEELER: You are related to
Ms. Jackson?

VENIREPERSON: No, sir.

MR. WHEELER: Okay. Now, what you've
heard, those things that vyou've heard, have vou reached
any conclusions about the facts of this case?

VENIREPERSON: Yes, sir.

MR. WHEELER: Would it influence your
verdict?

VENIREPERSON: Yes, sir.

MR, WHEELER: Would you carry those things
vou've heard into the jury room with you?

VENIREPERSON: Yes, sir.
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MR, WHEELER: And would it cause you not to
be able to sit as a fair and impartial juror?

VENIREPERSON: Yes, sir.

MR, WHEELER: Thank you, Mr, Jackson. I
appreciate it.

Is there anybody else who has heard some
sort of press report or heard something from another
source that has caused them to judge some facts in this
case? Raise your card. Anybody else?

(No responge.)

MR. WHEELER: I see no further cards.
Thank you.

Our system of justice in the United States,

when we had the American Revolution, we were under the

‘British system of justice. It's a little different

because that system of justice was confession based.

Now, raise your card if you've ever heard
of the rack?

{(Response from venire panel.)

MR. WHEELER: What about the Spanish
Inquisition?

(Responge from venire panel.)

MR. WHEELER: We have a little different
system of justice in the United States based on the

history we come from, and our system of justice is prcof
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based. What that means is convictions aren't based cn
confessions, that they're based on evidence. And the
burden in the prosecution in this case is to prove tc
yvou the case to the fact -- to the exclusion of a doubt
that's reascnable. If you'wve got a doubt, you have to
acquit. That's it. If you've got no‘doubt that's
reasonable, then you must convict; otherwise, we don't
have justice.

Let me put it a little more simply for you:
Too little justice results in anarchy in any civilized
soclety and teo much justice results in tyranny. So
what you do, because this is your case, 1s you listen to
the facts and you decide based on those facts whether a
rerson 1s guilty or not guilty. You are justice in a
criminal case.

Now, we can stop and we can sputter and
talk about what your duty is all day, but it's better to
do it this way: How many of you have judged the
credibility of another person? Raise your card.

(Response from.venire panel.}

MR, WHEELER: Okay. Now, I've judged
credibility of another person., Now, try it this way:
Raise your card if you believe children tell the truth
all the time?

(Laughter.)
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MR. WHEELER: Nope? COkay. I see no cards.

Well, what that means is that at some
point, those of yocu who laughed and everybody else who
raised your card had to look at somebody and tried to
decide whether they're telling you the truth or not.
That's a common sense activity. You do it every day,
and if you're selected for this jury, you sit in that
box and do that job.

S0 question number one along those lines
when we start talking about the burden of proof is
knowing that vour Jjcb is to assess credibility, you have
to start everybody off on equal ground, everybody. The
witnesses from the State of Texas side don't start off
in a worst position because it's a criminal case. They
start off eqgually as any other witnesses. The witnesses
for the Defense don't start off in a better position.
They start off egqually.

Witnesses are just a blank slate when they
get on the stand. You ecan't give someone more or less
credibility. You can't when you're sitting on a jury
because that person is a priest or a police officer or
like that. You can't give someone more credibility.

You can't give them less until you hear about that
person's training, their education, their experience,

those things that are facts that start to build
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credibility.

See, a person starts off on this level
playing field when they're in the witness box and you
start to hear the facts and then credibility starts to
build,

Does that sound reasonable, Ms. Cummings?

VENIREPERSON: Yes, sir.

MR. WHEELER: Okay. Can everyone promise
to start every witness off on an equal feooting including
police officers, experts, priests? If you can't start
everyona on —-

VENIREPERSON: Did you say —-

MR. WHEELER: Can you séért everybody —-- if
you promise to start everybody off on equal footing,
ralse your card.

(Response from venire panel,)

MR. WHEELER: All right. Now, if you can't
do that, 1f you can't make that promise, I need to see
your card.

{Response from wenire panel.)

MR. WHEELER: WNo. 64, No. 24.

Anybody else that can't make that promise?

(No response.})

MR. WHEELER: Now, the first question I

have, Mr. Taylor, is: Do you find you can't sit in
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judgment of another person?

VENIREPERSON: I can.

MR. WHEEELER: You can? Well, knowing that,
then, do you find that some witnesses do not start off
in the same position as other witnesses?

VENIREPERSON: Yes.

MR. WHEELER: Is that because of some
personal experience that you've been through?

VENIREPERSCN: Yes.

MR. WHEELER: Is it something you'd like to
discuss at the bench?

VENIREPERSON: Yes.

MR. ﬁHEELER: Ckay. And Juror No. 64, you
are Ms. Ballard?

VENTREPERSON: Yes.

MR. WHEELER: And similar questions: Do
you find that some witnesseg do not start off in the
same positien as other witnesses with you?

VENIREPERSCN: Yes.

MR. WHEELER: Would that affect your
ability to be fair and impartial?

VENIREPERSON: Yes.

MR. WHEELER: Is it something you would
like to talk about at the bench?

VENIREPERSON: Yes.
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MR. WHEELER: Thank you. Thank you,
Ms. Ballard.

Okay. So you sit there and you listen and
you decide what the facts are and you judge credibility.
Well, that's really not the whole thing. You listen and
you've got to decide whether something is true or not,
but in this case, the State must prove beyond a
reasonable doubt that the Defendant committed the
offense of capital murder, which means that the State,
the prosecuticn has & significant burden, a burden which
we gladly accept because that's the way the system works
in the United States.

The evidence has to do more than simply tip
the scale in ocur favor. If this were a civil case, if
we proved a little bit more than -- we didn't prove that
he's guiity. That's not how it works in a criminal
case, okay? Instead, at the end of the presentation of
the evidence in this case, you must not have a
reascnable doubt about the Defendant's guilt for the
State to prevail.

Now, reasonable doubt is not defined in
Texas, which isn't so kad. I mean, you get to decide
what reasonable doubt is for you, right? 1It's not
defined. You know what kind of doubt is reasonable to

you. I can tell you that although we don't have an
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official definition on reascnable doubt, that there are
scme absclute certainties. It dees not mean no iota of
a doubt.

Mr. Wilscn, let me ask you this question:
Eow can you know 100 percent beyond all doubt that it's
raining cutside?

VENIREPERSON: You get wet.

MR, WHEELER: You get wet, okay. WNow, in a

criminal case if you come up and get in the witness box
and you say it was raining outside because I got wet,
that makes you a witness, doesn't it?

VENIREPERSON: Yes.

MR. WHEELER: You can't be a witness and be
a juror, can you?

VENIREPZRSON: No.

MR, WHEELER: No.

Do y'all see the distinction? Do you see
the distinction that I just drew?

If you know 100 percent beyond all doubt,
if you have no iota of doubt in this case, you're a
witness. You're a witness. The system is not bullt on
putting 12 witnesses on the box and having them decide
gquilt or innocence. It's built on blank slates and
hearing the evidence and deciding whether you have

reascnable doubt.
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Now, beyond a reasonable doubt does not
mean convinced to a certainty because then you would be
a witness. It doesn't mean beyond a shadow of a doubt
because then you would be a witness. It does not mean
100 percent proof because you would be a witness if you
had 100 proof. You can see you may have doubt at the
end of this trial and that's normal in a criminal case.
The questicn, then, ultimately is: Is your doubt
reascnable? Is your doubt reasonable? I suggest that
the answer to this question you ask yourself —-- well,
what do you ask yourself? What does the evidence show
me, evidence.

Now, let's break evidence down a little bit
for you because there are two types. We've talked about
you judging credibility and we talked about proof beyond
a reasonable doubt based upon the evidence and you're
the fact finders based on the evidence. What is
evidence? There are two kinds: There i1s circumstantial
evidence and there's direct evidence.

Mr. Vanderschaaf, a confession is direct
evidence, isn't it? That's somebody who was there and
participated, right?

VENIREPERSON: Yes.

MR. WHEELER: An eyewitness is direct

evidence, isn't it?
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VENIREPERSON: Yes.

MR. WHEELER: A video of the c¢riminal act,
that's direct evidence, isn't it?

VENIREPERSON: Yes.

MR. WHEELER: Yeah. Most cases don't have
that, you understand?

VENIREPERSON: Yes.

MR. WHEELER: You also understand that this
is a real live courtroom; this is not CSI on the T.V.
set?

VENIREPERSON: I understand.

MR. WHEELER: I don't have a redheaded guy
in Miami who's a super genius who comes along and does
every little test known to man, basically, and we'wve got
it 100 percent beyond all doubt forever. That's not the
way a criminal Jjustice case works.

Beyond a reasocnable doubt, that means most
criminzl cases are bullt on a second thing, what's
called circumstantial evidence. Let me give you an idea
of what circumstantial evidence is: It's evidence that
tends to prove a fact by proving other events or
circumstances, evidence that proves circumstances, which
affords a basis for a reasonable inference that it's
reasonable to conclude that the occurrence of the fact

at issue actually happened.
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Basically, it's building a wall out of
bricks. One brick alone doesn't make a wall, but you
put a bunch of bricks together and you use mortar and
you've got a wall and you know that beyond a reasonable
doubt. That's how circumstantial evidence works. Aand
I'll tell you more about circumstantial evidence versus
what we just talk about, this eyewitness stuff.
Circumstantial evidence, things, events, they just are.
They don't lie to you and they don't tell the truth,
They just are. Sc yvou're going to use the evidence in
this case and what you brought inte the courtroom today.

Raise your card if you didn't bring common
sense with vyou today.

{No response.)

MR, WHEELER: You brought it. So you're
doing something you do every day, judge credibility.

You have your common sense, you have your life
experiences, and you have the evidence, and then you
decide whether a person is guilty or not guilty to the
exclusion of a reascnable doubt.

And I've seen this reasocnable doubt defined
in terms of stairsteps, ladders. I could tell you that
beyond a reasonable doubt is past the horizon on out
there, but that wouldn't mean that I'm right, because

remember, reasonable doubt 1s in you.
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Have we excluded it, that's the question.
If we exclude all reascnable doubt, you must convict;
otherwise, we don't have justice. If we don't exclude
all your reasonable doubt, then you must acguit;
otherwise, we don't have justice. And what do we have
tc prove? We have to prove that on that board right
there, that qason Thad Payne intentionally or knowingly
killed his two victims.

Notice some things I didn't tell you when
you're thinking abcut reascnable deubt. That's what I
have to prove. That's what I have to prove. I don't
have to prove how. I have to prove he killed them. I '
don't have to prove how. I have Lo prove he killed
them. I don't have to prove why. I have to prove he
killed them intenticnally and knowingly. And I don't
have to have direct evidence under the laws of the State
of Texas. In fact, after proving at or near the date in
the indictment, I don't have to prove when.' I just have
to prove he killed them, all right?

Now, that's real important when you're
starting tec work on a murder case because if you would
require proof beyond all doubt, if you would require
proof of more than what's defined on that board and you
can't follow that part c¢f the law, we need to know that

now, okay?
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5o I'm going to ask these things:
Mr. Havens, these things having being said, would you ke
unable to find someone guilty unless you were
100 percent sure beyond all doubt?

VENIREPERSON: No, sir.

MR. WHEELER: Thank you.

Ms. Rose —-

VENIREFPERSON: Sir?

MR. WHEELER: -- same gquestion: Would you
require 100 percent proof beyond all doubt?

VENIREPERSON: WNo.

ME. WHEELER: Ms. Gould?

VENIREPERSON: No.

MR. WHEELER: Ms, Askins?

VENIREPERSCN: WNo.

MR. WHEELER: Mr. Altman?

VENIREPERSON: No.

MR. WHEELER: TIs there anyone here who
could not find someone guilty unless they were
100 percent sure beyond all doubt? Raise your card.

(Respense from venire panel.)

MR. WHEELER: No. 41, No. 24, No. 64,
No. 22.

Mr. Young, you would require mcre than

beyond a reasonable doubt, you would require 100 percent
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certainty beyond all doubt?

MR. PARKS: Judge, we would cbject to that.
There's no definition beyond a reasocnable doubt. How
can he know that?

MR. WHEELER: Actually, we have a
100-percent proof., It's defined in Drew wversus State.

THE COURT: I'm overruling the objection.

MR. WHEELER: Thank you.

Again, vou would require, Mr. Young,
100-percent proof beyond all doubt from the State?

VENIREPERSON: Yes.

MR. WHEELER: Thank you.

Is there anybody else who agrees with
Mr. Young, you would require 100-percent proof beyond
all doubt after we've talked? Anybody else?

(No response.)

MR. WHEELER: Thank you.

Now, you understand that the law does not
require procf beyend all doubt, and if you require more,
you fundamentally have to be a witness to the case, then
you're requiring more than the law allows. Though this
may not be a case you need to sit on, there are plenty
of cases where it may be appropriate, but we've got to
have a fair trial, and if you're making the burden too

high, it's not fair, all right?
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S0 is there anybody else who would require
100-percent procf beyond all doubt?

(Response from venire panel.)

MR. WHEELER: No. 64, thank you, Ma'am.

Anybody else?

{No response.)

MR. WHEELER: Thank vyou.

In a ¢riminal case, the defendant's burden
is nothing. The State has to prove its case. What that
means 1s Jason Thad Payne has no burden. He only has
rights. He has the right to a jury trial regardless of
the evidence against him. Anybody can have a jury trial
that stands on a criminal acquisitién. Doesn't matter
what the evidence 1s. You get it if you want it.

He has the right to testify. He has the
right to get on the witness stand and talk to you. He
has the right not to testify, and you can’'t do anything
if he chooses not to evidence. You can't draw any
conclusions from it, but you must remember that he's
presumed innocent. Jascon Thad Payne is presumed
innocent,

He is not presumed truthful. Did you hear
that? He is not presumed truthful. Just like every
other witness, a criminal defendant starts off with the

same blank slate. You have to evaluate the credibility
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of his testimony and any biases and motives may have.

He has egual subpoena power. He has the
right to subpoena any witness. He has the right -- and
this is important, I want you to hear this -- he has the
right to all exculpatory evidence that the State may
have; meaning, that the State has to turn over to him
any favorable evidence we may have.

And he has the right to bring up any
defenses, so 1f Jason Thad Payne brings up a defense,
the State will hear about it when you do. If he
presents evidence of a defense, the defense will be
included in the Court's charge and you can consider it.

Whét's the court's charge? At the end of
the evidence, you'll be given a piece of paper that has
the law in it from the Court. That's the Court's
charge. Tt's the paper you take to the jury room with
you. If he presents evidence of a defense, it will be
included in the Ceourt's charge. The defense will be in
that paper that you take into the jury room.

Tf Jason Thad Payne presents no evidence,
then it will not be in the charge and you cannot
consider Iit. More to the point: You cannot consider
this case and say, "No one mentioned this, but is it not
possible that..." You don't go inte a jury room and

start speculating about could-haves, would-haves, or
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sheould-haves. The only evidence Ffor you to consider is
witness testimony; witness testimony, that's it, and
that which is admitted into evidencé, nothing else.
Nothing that I say, nothing that the Defendant's
attorneys say is evidence in this case. Do you
understand?

(Respeonse from venire panel.)

MR. WHEELER: So now you understand what
the kinds of evidence are. We've got direct and we got
circumstantial. You know the proof is beyond a
reasonable doubt, which is not an impossible burden, and
you understand that the Defendant has his rights and you
understand what the charge is and you know it goes back
inte the jury room with you and you know what the
evidence ig, the scurce of direct and circumstantial
evidence. It's what's in the witness box and what's
admitted.

May I approach, Your Honor?

THE COURT: Yes, sir.

(Bench.)

MR. WHEELER: Probably a good time for
lunch. I've got about ancother hour or so.

THE COURT: Another hour?

MR. WHEELER: Yes, sir.

THE CCURT: Well, we'll definitely take a
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recess at this time,

(Open court.)

THE COURT: Ladies and gentlemen, I think
wa're going to go ahead and take your lunch recess at
this time. I want to, number one, remind you of the
instructions that I gave you earlier. You hadn't heard
any evidence, but you know basically what the case is
about. Don't talk to one another or to anyone else.
Don't let anybody else talk to you about anything
whatsoever that has to do with this case. If anybody
attempts to talk to you about it, you need to report it

back to me or to the bailiff.

Now, the other concern is that there are so

many of you. The attorneys and people associated with
them have had a chance to loock at you, but that doesn't
mean they're going tc recognize everybody if they're
sitting at a restaurant near you. If you see anybody at
a restaurant anywhere in your wvicinity who looks like
he's inpvolved, den't talk about the case, but just go
tell them, "Just want you to know, I'm on the jury
panel, " so they know you're there so somebody doesn't
say something inadvertently they shouldn't say.

New, the other thing I do is give a little
axtra because, frankly, the restaurant situation in

Quitman gets a little bit overloaded when we have a jury
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panel all released at the same time. Some of you are
going home, but enough of you are going to go out to
eat. It's going to overload the system a little bit, so
we give a little extra time for lunch when we've got the
panel here, but we can't start back until we have
everybody back.

S0 I ask you to remember, number one, where
you're sitting. The best way to do that is to remember
what you number is and leave that fan in that spot and
then come back to that spot. Please make an attempt to
keep your watches coordinated with the clock up here and
be back here at 1:15. We'll start then at that time.

8o if you'll bear all thoge instructions in mind and be
back at 1:15., We'll be in recess at this time.

(Luncheon break taken from 11:55 to 1:14.)

THE COURT: Back on the record in
20,529-2008, State vs. Jason Thad Payne. Let the record
reflect that counsel for the State, counsel for the
Defendant, and the Defendant is present.

Ladies and gentlemen, I believe that the
panel is complete, but let me do this: If you will lock
to your left and look to your right and tell me if there
is anyone missing, and if there are, bring that to my
attention at this time.

(No response.)
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THE COURT: Seeing nothing, then I certify
that the panel is complete.

Mr. Wheeler, whenever you're ready to
proceed, you may do so.

MR. WHEELER: May it please the court.

Hello after lunch. If you feel an urge to
go to sleep, please don't. Speaking of sleeping, let's
talk about the length of time we anticipate this trial
will last. We anticipate this trial will last anywhere
from 10 days to two weeks.

S0 I'1ll start with Juror No. 1, Mr. Havens:
Would it be -- weuld it impose a burden, a significant
burden te have to sit and listen to evidence for 10
days?

VENIREPERSCON: No.

MR. WHEELER: Ms. Rhodes?

VENIREPERSON: No.

MR. WHEELER: Mr. Gould?

VENIREPERSON: No.

MR. WHEELER: Ms. Askins?

VENIREPERSON: No.

MR, WHEELER: Mr. Altman?

VENIREFERSON: No,

MR. WHEELER: Mr. Vallance?

VENIREPERSON: No.
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MR. WHEELER: Ms. Terrell?
VENIREPERSON: No.
MR. WHEELER: Anybody on the first row

lasting from 10 days to two weeks would

pose a significant burden to them, on the first row?

trial from 10

burden to you.

No. 12.

anybody else on the first row?

No. 8.

MR. PARKS: 15.

MR. WHEELER: No. 15.

Anybody else on the first row?

(No response.)

MR. WHEELER: On the second row?

Nos. 18, 19, 21, 24, 26, 30, 34.

Third row, please raise your cards if a

days to two weeks would pose a significant

38 and 47,
Fourth row?

60 -- go ahead and hold your cards up. 54,

55, 56, 60, €3, 64, 65, 66, and 67.

burden on you.

Last row, if it would pose a significant

Juror No. 75.

Ms. Cummings, Juror No. 8, understanding
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that this trial may last that long, would that be
something you would hold potentially against one of the
parties as you entered into your deliberations?

VENIREPERSON: No.

MR. WEEELER: Would you be focused on the
evidence knowing the trial will last that long --

VENIREPERSON: No.

MR. WHEELER: -—- or would you be
distracted?

Is there any reason why you could not be a
fair and impartial juror knowing that the trial would
last that long?

VENIREPERSON: No.

MR. WHEELER: Okay. Thank you.

Juror Ne. 12, Ms. Greer?

VENIREPERSON: Yes.

MR. WHEELER: It would?

VENIREPERSON: It would be a problem to go

home and reschedule scme doctor's appointments for my

husband.
MR, WHEELER: Thank you, Ms. Greerl.
VENIREPERSON: Uh-huh.
MR. WHEELER: Juror No. -~ let's see
now -- 19, Mr. Vanderschaaf, would being on the Jjury

that length of time cause a significant distraction to
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VENIREPERSON: No. You mean as far as my

family or in the trial itself?

MR. WHEELER: In the courtroom itself,

would it pose a significant digtraction to

VENIREPERSCN: No.

youz

MR. WHEELER: Would it keep you from

listening to the evidence?

VENIREFERSON: No.

MR. WHEELER: Would you able to serve as a

juror without any problems whatsoever you would carry

into the jury rcom?

VENIREPERSON: Yes.

MR. WEERLER: Would you hold it against

either of the parties if the trial lasted that long?

VENIREPERSON: No, sir.

MR. WHEELER: Could you be a fair and

impartial juror knowing the trial lasts 10
weeks?
VENIREPERSON: Yes.
MR. WHEELER: Thank you.
Juror No. 26, Mr. Jones —-

VENIREPERSON: Yes, sir.

days

to two

MR. WHEELER: -- you understand that the

trial could last anywhere from 10 days to two weeks?
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VENIREPERSON: Yes, sir.

MR. WHEELER: Would that pose a significant
burden to you?

VENIREPERSON: The only burden it would
pose to me would be a financial burden for my job, not
being able to get paid.

MR. WHEELER: Is that burden such that you
would hold it against either of the parties for having a
trial that long?

VENIREPERSON: No, sir.

MR. WHEELER: Is it something you would
carry into the jury room with you?

VENIREPERSON: No, sir.

MR. WHEELER: Would it have a negative
effect on your jury service at all?

VENIREPERSON: No, sir.

MR. WHEELER: Thank you, Mr. Jones.

VENIREPERSON: You're welcome.

MR, WHEELER: Dr. Cathey?

VENIREPERSON: I'm mainly concerned about
my paﬁients, and my colleagues would have to cover for
me on a large panel of patilents.

MR. WHEELER: Would a trial of this length
poge a significant distraction to you because of your

practice?
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VENIREPERSON: No.

MR. WHEELER: Would it be something within
your practice that you would be missing be lingering in
your mind while you =--

VENIREPERSON: Yes.

MR, WHEELER: It could pose a significant
encugh distraction where you might not hear some of the
evidence because your mind drifts somewhere else?

VENIREPERSON: No.

MR. WHEELER: Is it something that would
affect your deliberations in any way?

VENIREPERSON: No.

MR. WHEELER: Can be you a fair and
impartial juror knowing you're going to miss a
significant amount of time?

VENIREPERSﬁ&: Yes.

MR. WHEELER: Thank you, Dr. Cathey.

Juror No. 34, Mr. Helping, 1s the burden
such from a trial this long that you would not be able
to be a fair and impartial Jurox?

VENIREPERSCON: No.

MR. WHEELER: Would it distract you in any
way from your service?

VENIREPERSCN: No, sir.

MR. WHREELER: Juror No. 38, Mr. Stevenson,
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1 would the length of this trial distract you in any way?

2 VENIREPERSON: Possibly.

5. 3 MR. WHEELER: Is it something that would

i 4 bias you against one of the parties if the trial lasts

5 this long?

6 VENIREPERSON: No.

7 MR. WHEELER: Would the fact that the trial
8 could last 10 days to two weeks cause you not to be able
9 to concentrate on the evidence?

10 VENIREPERSON: That's possible.

11 MR. WHEELER: Well, you know I have to pin
12 you down. If your mind's going to be somewhere else

13 where you're not focused --

14 VENIREPERSON: Yeah.

15 MR, WHEELER: So you would be distracted
16 because of the length of time?

17 VENTREPERSON: Yes.

18 MR. WHEELER: And that means at times ycu
19 would not be focused on the evidence; is that correct?
20 VENIREPERSON: Yes, sir.

21 MR. WHEELER: And that means it would

22 affect your deliberations as a juror?

23 VENIREPERSON: Yes.

24 MR. WHEELER: And you could not be a fair

25 and impartial juror in this case because of its length?
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VENIREPERSON: That's —-

MR. WEEELER: By "falr" -- let me continue
by saying "failr," you can't pay attention to all of the
evidence, can you?

VENIREPERSON: What?

MR. WHEELER: You can't pay attention to
all of the evidence becausge. you're going to be
distracted; is that right?

VENIREPERSON: Right.

MR. WHEELER: You couldn't?

VENIREPERSON: Yes.

MR. WHEELER: That means you wouldn't be
able tc fair to boith parties?

VENIREPERSCN: Yes.

MR. WHEELER: Because your mind would be
somewhere else; is that correct?

VENIREPERSCON: Yes.

MR. WHEELER: As a result, you cannot be a
fair and impartial juror?

VENIREPERSON: Yes, sir.

MR. WHEELER: Thank you.

Ms. Raulston -—-

VENIREPERSON: Yes.

MR. WHEELER: -- is the length of this

trial geing to pose a signature problem for you?
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As a nurse advocate/patient

advocate, it might upset my patients, but I'm like the

doctor, it's not going tc affect my judgment, no.

MR. WHEELER:

and impartial Juror?

VENIREPERSCN:

MR. WHEELER:

So you still can be a fair

Yes.

Thank you, Ma'am.

Ms. Smith, Juror No. 54, the length of

trial, is that going to pose a significant burden to

you?
VENIREPERSCN:
MR. WHITLEY:
lady.
MR. WHEELER:
VENIREPERSON:
burden.

MR. WHEELER:

distract you?

VENIREPERSON:

MR. WHEELER:

impartial jurcr?

VENIREPERSON:

MR. WHEELER:

it.

A financial burden.

Judge, we cannot hear the

Can I ask you to —=

It will be a financial

Is it a burden that would

No.

Okay. Can you be a fair and

Yes.

Thank you, Ma'am. Appreclate

Mr. Humphreys --
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VENIREPERSON:; Yes, sir.

MR. WEEELER: -- would the length of this
trial pose a significant burden to you?

VENIREPERSON: DNeo, sir.

MR. WHEELER: Okay. ‘Thank you.

Ms. Cue?

VENIREPERSON: Yes.

MR. WHEELER: Okay. And because the length
of the trial could be 10 days to two weeks, would you
find -- would you be distracted?

VENIREPERSON: Possibly.

MR. WHEELER: Well --

VENIREPERSON: Yes. I have got some severe
back problems I'm getting treatment for. It --— it's
hard for me to sit at length sometimes, and the length
of it and the possibility of doctor's appointments in
this period of time would be a problem, so I would say
yes.

MR. WHEELER: So you have a physical
condition that you're bringing to the attention of the
Court?

VENIREPERSON: Yes.

MR. WHEELER: That physical condition is
enough, if not treated, will distract you?

VENIREPERSCN: Yes.
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MR. WHEELER: Because of the pain
assoclated with the injury?

VENIREPERSON: The pain.

MR. WHEELER: As a result, you would not be
able to focus on the evidence?

VENIREPERSON: Yes.

MR. WHEELER: Because you can't focus on
the evidence, you can't give a fair trial to both sldes
in this case?

VENIREPERSON: Yes.

MR. WHEELER: And this would be a matter
that would continue on into the jury room and affect
your deliberations?

VENIREPERSON: I would have to say yes.

MR. WHEELER: Because you can't focus on
the evidence if you're distracted?

VENIREPERSON: Right.

MR. WHEELER: Okay. Thank you.

Mr. Davis —-—

VENIREPERSON: Yes.

' MR. WHEELER: ~-- would the length of this
trial pose a significant burden to you?

VENIREPERSON: Financial burden.

MR., WHEELER: Okay. Is there any reason

you wouldn't be able to focus on the evidence in this
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case?

VENTIREPERSON: No.

MR. WHEELER: Okay. Thank you.

VENTIREPERSCN: Excuse me, sir.

MR. WHEELER: ©No. 50, you are Ms. Wetzork?

VENIREPERSON: Yes, sir. I didn't realize
that physical condition could be a deterrent. That's
why I didn't raise my card. I have a glipped disc and I
would definitely have a problem. It would affect me to
be a jurcr and concentrating on the facts.

MR. WHEELER: Thank you for bringing that
to my attention, and we need that sort of information.
Thank you.

Juror No. 65, Ms. Harrison, do you find
that you have a significant burden because of the length
of this trial?

VENIREPERSON: Yes.

MR. WHEELER: 1Is it a burden such that
would distract you?

VENIREPERSON: No.

MR. WHEELER: Could you focus on the
evidence and render an impartial verdict?

VENIREPERSON: Yes.

ME. WHEETLER: Juror No. 67, Mr. Hosea —-

VENIREPERSON: Yes, sir.
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MR. WHEELER: -- would the length of this
trial pose a significant burden on you?

VENIREPERSON: Yes, sir,

MR. WHEELER: Is that burden such it will
distract you?

VENIREPERSON: Yes, sir.

MR. WHEELER: Would you be unable to focus
on the evidence because of whatever burden that you
have?

VENIREPERSON: Yes, sir.

MR. WHEELER: And do you find that you
wouldn't be able to be a fair and impartial juror
because you can't pay attention to the evidence in this
case®?

VENIREPERSON: You could say that, sir.

MR. WHEELER: Actually, I've got to get ycu
to say.

- VENIREPERSON: In my position with the
State, just to deal with stuff very quickly to get the
statements from both sides of the party, you deal with
it.

MR. WHEELER: What is your position with
the State?

VENIREPERSON: I'm a sergeant with the

Texas Department of Criminal Justice.
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MR. WHEELER: As a result, do you have a
bias for or against either of the parties in this case?

VENIREPERSON: No, six, I don't.

MR. WHEELER: Have you prejudged the facts
in this case?

VENIREPERSON: I haven't heard the facts,
sir.

MR. WHEELER: Does anybody start out in a
better position because of your job?.

VENTREPERSON: ©No, sir.

MR. WHEEELER: Then strictly speaking,
you'll be focused only on your job and the distractions
associated with that job; is that right?

VENIREPERSON; Yes, sir.

MR. WHEELER: And you will not be able to
listen to and pay attention to the evidence in this case
because of those distracticns?

VENIREPERSON: Yes, sir.

MR. WHEELER: And that would affect your
deliberations?

VENIREPERSON: Yes, sir.

MR. WHEEIER: And for that reason, you
couldn't be fair to both sides in this case?

VENIREPERSON: Yes, sir.

MR. WHEELER: Okay. Thank you. Appreciate
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it, Mr. Hosea.

and Juror No. 75, Mr. Young, the length of
the trial, will that pose a significant buxden to you?

VENIREPERSON: Yes, six, it will.

MR. WHEELER: As a result, will you be
distracted?

VENIREPERSON: I'm afraid I probably would
be.

MR. WHEELER: And if you can't pay
attention to the evidence, do you find you wouldn't be
able to focus on the evidence as you should?

VENIREPERSON: If I have to sit here for 10
days, I'm afraid it might affect that, yes, sir.

MR. WHEELER: Now, I've got to have more
than "might".

VENIREPERSON: Okay. It will affect it.

MR, WHEELER: It will affect it?

VENTREPERSCN: The amount of money it would
cost me to sit here for 10 days, it will affect it, yes,
sir.

MR. WHEELER: So your problem is one of
finances?

VENIREPERSON: Sir?

MR. WHEELER: 1Is your problem financial?

VENIREPERSON: Yes, sir.
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MR. WHEELER: Okay. Thank you.

THE COURT: Let me ask counsel to approach,
if you would.

(Bench.)

THE COURT: I'm wanting to know when we gct
to expecting a minimum of 10 days of trial. We talked
about the rest of this week which is three days and may
be two days next week which is five days.

MR. WHEELER: I'm expecting all of this
week and all of next week. We've got in the
neighborhood of, what, 30 witnesses, 25 or so?

MR. WHITLEY: We've got a lot of them.

THE COURT: That's not what we were talking
about last week, but at any rate, let's move on.

(Open court.)

MR. WHEELER: In this case, of course,
because it's a jury trial, there will be a conflict in
testimony. It's a trial, and in trial there's going to
be one side and potentially another side. A conflict in
testimony does not equal a reasonable doubt. Just
because you've got two people getting up and saying twe
different things is not a reasonable doubt, it's a
conflict.

How does it affect you? A jury's job is to

resolve conflict based on the witnesses you see and the
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evidence. If you have a disagreement about testimony,
something you hear as a juror, you write a note through
your foreman to the judge and you state to him
specifically what piece of teatimony you disagree about
and you get the piece of testimony read back to you.
That's how you resclve disagreements when there's a
conflict in testimony.

Tt is nct reasonable doubt if a State's
witness says "X" happened and a defense witness says "Y"
happened. If everybody agreed, we wouldn't have a
trial. I can assure you that the State's witnesses —- I
promise you that the State's witnesses and the Defense
witnesses will disagree. It's your job to judge the
credibility of the witnesses. ihat's your job. It's
your job to judge the credibility of the witnesses and
determine who is truthful, and it's something you do
everyday.

Now, people at times don't feel comfortable
making those kinds of judgments; don't like doing it.
Ts there anyone here who believes that he or she cannoct
judge the credibility of another after hearing what I
just said? Railse your card.

{Nc response.)

ME. WHEELER: I see no cards.

Is there anyone here who for religious or
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morale reasons cannot sit in judgment of another? Raise
your card.

No. 41. Thank you, Ma'am.

Anybody else?

No. 15.

When we talk about the religious, morale,
and ethical reasons you cannot sit in judgment of
another, we have to talk zbout punishment, their
responsibility for a person's actions. There must be
responsibility for a person's actions and that involves
punishment under Texas law.

In Texas and in most other jurisdictions,
there are four theories involving punishment. Now, this
is a capital murder case. In this case, should the jury
return a verdict of guilty, the punishment is life
without parole. Do you understand?

In Texas, the four theories of punishment
are: One, to rehabilitate; two, to proscribe conduct
and punish as a general deterrence in society; you in
society don't do this behavior. The third theory is
specific deterrence; you don't behave this way. And the
fourth theory involving punishment is retribution.

Now, here's my question, first: HNumber cne
ig rehabilitation, two is general deterrence for

society, three 1s specific deterrence, and number four
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is retribution.

I'm going to ask you individually,
beginning with you Mr. Havens: 0f those four, which two
do vou believe fit your theory of why a person should be
punished?

VENIREPERSON: 1 and 3.

MR. WHEELER: Rehabilitation and specific
deterrence?

VENIREPERSON: Yes.

MR. WHEELER: Ms. Rhodes?

VENIREPERSON: Could I get you —-

MR. WHEELER: First is rehabilitation,
second is general deterrence for society; we don't want
this; the third is specific deterrence; don't want that
from you; and the fourth is retribution.

VENIREPERSON: 2 and 3.

MR. WHEELER: 2 and 3.

Mr. Gould?

VENIREPERSCN: I believe it would be 2 and

MR. WHEELER: Deterrence for soclety

generally and deterrence the individual specifically?
VENIREPERSON: (Moving head up and down).
MR. WHEEL®ER: Ms. Askins?

VENIREPFRSON: Read me that once again.
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MR. WHEELER: One 1ig rehabilitation; we're
going to fix you.

VENIREPERSON: Judging it by this case?

MR. WHEELER: No, Jjust in general, what
your -- your particular philosophy about why we punish.
Of those four, which is most important to you and which
is seccnd?

VENIREPERSON: 2 and 3.

MR. WHEELER: Mr. Altman?

VENIREPERSON: 2 and 3.

MR. WEEELER: 2 and 3.

Mr. Vallance?

VENIREPERSCN: 2 and 3.

MR. WHEELER: The same.

What about you, Ms. Jackson?

VENIREPERSON: 1.

MR. WHEELER: 1, rehabilitation.

Mr. Morgan?

VENIREPERSON: 2 and 3.

MR. WHEELER: 2 and 3, deter society and
then deter the individual; don't do this?

VENIREPERSON: (Moving head up and down).

MR. WHEELER: Mr. Everett.

VENIREPERSON: [Inaudible].

MR. PARKS: I'm sorry, what?
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1 MR. WHEELER: BHe says rehabilitation.
2 Ms, Judkins?
3 VENIREPERSON: 2 and 3.
4 MR, WHEELER: 2 and 3.
5 Ms. Hooks?
6 VENIREPERSON: 2 and 3.
7 MR. WHEELER: Mr. Reynolds?
8 VENIREPERSON: 2 and 3.
i 9 MR. WHEELER: Mr. Wilson, why do we punish?
10 VENIREPERSON: Three.
11 MR. WHEELER: 3, deter the individual.
? ) 127 Ms. Ferguson?.
é 13 VENIREPERSON: 3 and 4.
? 14 MR. WHEELER: 3 and 4.
é 15 Ms, Greer?
? 16 VENIREPERSON: 3.
é 17 MR. WHEELER: 3.
; 18 Ms. Terrell?
i 19 VENIREPERSON: My first cholce is 3 and the
|
]
:

20 second is 1.

? 21 MR. WHEELER: Ms. Cummings?
? 22 VENIREPERSCN: 2 and 3.

? 23 MR, WHEELER: 2 and 3.

B

? 24 What about you, Mr. Johnson?

25 VENIREPERSON: 2 and 3.
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You believe we deter soclety

first and the individual second?

VENIREPERSON:

MR. WHEELER:
agree with that?

VENIREPERSCN:

MR. WHEELER:

Yes.

Mr. vanderschaaf, do you

1 and 3.

You believe we rehabilitate

and then we deter the individual; that's why we punish?

VENIREPERSCN:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

Yes.
Ms. Reimers?
Same, 1 and 3.

Okay. Ms. Thompson, you said

2 and 3.
What about you, Mr. Young?
2 and 3.

The same.

Mr. Jones, what do you believe in regard to

2 and 37
VENIREPERSON:
MR. WHEELER:
VENIREPERSCN:
MR. WHEELER:
punishment?

VENIREPERSON:
MR. WHEELER:
individual and retribution?
VENTREPERSON:
MR. WHEELER:

VENIREPERSCN:

3 and 4.

vYou believe we deter the

Yes, sir.
Mr. Hamrick?

3 and 2.
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MR. WHEELER:
Mr. Taylor?
VENIREPERSON:

MR. WHEELER:
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Deter the individual and then

Yes, sir.
I see.
1 and 3.

We rehabilitate the

individual and then we deter the individual?

VENIREPERSON:
MR. WHEELER:
Mr. Bazzoonh?
. VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERSCN:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
Ms. Mize?
VENIREPERSON:

MR. WHEELER:

{Moving head up and down).

Okay.

I'd say 1 and 3.
Did you get your name, right?
Close enough.
How do you pronounce it?

I pronounce it Bazzoon.
Bazzoon?

Uh-huh.

Okay. Thank you.

1 and 3.

We rehabilitate first and

then deter the individual next?

VENIREPERSON:

MR. WHELRLER:

Uh-huh.

Ms. Clark?
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VENIREPERSON: 3.

MR. WHEELER: Deter the individual.

Ms. Rhodes?

VENIREPERSON: 1 and 3.

MR. WHEELER: 1 and 3, we rehabilitate and
the individual?

VENIREPERSCN: Uh-huh.

MR. WHEELER: Dr. Cathey?

VENIREPERSON: 3 and 2.

MR. WHEELER: Deter the individual first

and then deter society as a whole?

punish.

locks like a

VENIREPERSON: Yes, sir.
MR. WHEELER: Mr. Helping?
VENIREPERSON: 2 and 3.
MR. WHEELER: Mr. Young?
VENIREPERSON: 2 and 4.

MR. WHEELER: Deter soclety and then

Mr. Bow [sicl?

VENTIREPERSON: Bean.

MR. WHERELER: Mr. Bean, I'm sorry. My "N"
RN VALI

VENIREPERSON: 2 and 3.

MR. WHEELER: 2 and 37

VENIREPERSON: Uh-huh.
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MR. WHEELER: Mr. Hall?
VENIREPERSCN: 2 and 3.
MR. WHEELER: Thank you.
Mr. Jackson?
VENIREPERSON: 3 and 4.

MR. WHEELER: Deter the individual and then

VENIREPERSON: Yes, Sir:

MR. WHEELER: Ms. Raulston?
VENIREPERSON: I would say 2 and 3.
MR. WHEELER: Ms. Carrigan?
VENIREPERSON: Carrigan.

MR. WHEELER: Ms. Carrigan?
VENIREPERSON: 1.

MR. WHEELER: Rehabilitaticn.

You agree with her, Mr. Lindley?

VENIREPERSON: I don't know. 1 think it's

a case-by-case on all of them.

MR. WHEELER: Sure.
VENIREPERSON: 1 guess 3 and 2.

MR. WHEELER: Your personal theory is you

deter the individual first and then deter society next?

VENIREPERSON: Yes, sir.
MR . WHEELER: But each case is different?

VENIREPERSCN: Yes.
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own merits?

VENIREPERSON:

MR. WHEELER:

bring yourself to the case.

VENIREPERSON:

MR. WHEELER:

the specific crime.

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:
MR. WHEELER: '

VENIREPERSCN:

MR. WHRELER:

VENIREPERSON:

MR. WHEELER:
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You judge that case on its

You judge -- [inaudible].

Oh, sure. You've got to
That's why we're asking.
Right.

This is more about you than

Yes.
Your point is well taken.
Yes, sir.
Mr. Gary?
3 and 2.
Mr. Stevenson?
3 and 4,

So first you believe deter

the individual and then next punishment?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

the individual.

Mr. Askins?

VENIREPERSON:

MR. WHEELER:

{Moving head up and down).
Mr. Byrd?
2 and 3.

Deter society and then deter

4 and 3.

That's punishment and deter
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VENIREPERSON:
MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

and rehabilitaticn.

Mr. Frosch?

VENIREPERSON:

MR. WHEELER:

Ms. Miranda?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

or what's your theory?

VENIREPERSON:
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Yes, sir.
Ms. Johnson? Go ahead.
3 and 1.

3 and 1, deter the individual

2 and 3.

2 and 3, thank you, sir.

2 and 3.
Ms. Williams?
2 and 3.

Ms, Thomas, why do you punish

I think all four would

apply. It depends on the circumstance. So I've sat

here all this time trying to figure out which would it

be, 2, 3 —— I would have to say 1, 2, 3, and 4.

MR. WHEELER:

specific deterrence?

VENIREPERSON:

you want it that way.
MR. WHEELER:

Mr, White?

Rehabilitation followed by

Probably 2, 3, 1, and 4, if

Thank you.
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MR. WHEELER:

the individual next?

VENIREPERSCN:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

by deterring the individual?

VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
deterrence?
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:

MR. WHEELER:
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2 and 3.

Deter society first and then

Yeah.
Mr. Stripling?
1 and 3.

Rehabilitation first followed

Uh-huh.
Ms. Wetzork?
4 and 2, I believe.

Punishment then general

For society, right?
Yes.

Okay.
Ms. White.

2 and 3.

2 and 3.

Ms. Strickland?

VENIREPERSON:

MR. WHEELER:
deter the individual.

Mr. Young?

VENIREPERSON:

1 and 3.

Rehabilitation first and then

2 and 3.
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VENIREPERSON:

MR, WHEELER:

Ms. Reeves?

VENIREPERSON:

MR. WHEELER:

deter the individual.

Mr. Clark?
VENIREPERSON:

MR, WHEELER:

Mr. Byrd?
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERSCN:
MR. WHEELER:
Ms. Roling?
VENIREPERSON:

MR. WHEELER:

fellowing by deterrence.

Ms.
3.

3,

4

Punish and then specifically

3,

Phifer?

deter the individual.

and 3.

2, 1.
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Specific deterrence followed ]

2

Ms.

2

Mr.

2

and 3.

Allen?

and 3.

Harris?

and 3.

2 and 3.

1

Rehablilitation

Ms. Hernandez?

VENIREPERSCN:

MR. WHEELER:

2

Ms.

and 3.

and 3.

Bridges?

by general deterrence and then rehabilitation.

first
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2 and 3.

Ms, Smith, with regard to

punishment, what do you believe?

VENIREPERSON:

MR. WHEELER:

I'd say 2 and 3.

Do you believe that we ought

to deter society first and then the individual next;

tell society don't do this and tell the individual you

don't do that particularly?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:
deter the individual.

Ms. Caraway?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

punish?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

Is that what you believe?
Yes, sir.

Ms, Swann?
1 and 3.

Rehabilitation first then

1 and 3.
Mr., Humphreys?
3 and 4.

Deter the 1ndividual and

Yes,

Ms. Cue?
3 and 4.

Mr. Ferguson?
4 and 2.

Punishment first and then
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deter society.

Ms. Scogin?

VENIREPERSON:

MR. WHEELER:
punish.

And Mr., --

VENIREPERSCN:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:
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3 and 4.

Deter the individual and

Kuiken.
-— Kuiken?
4 and 2.

Punish first and then as a

general deterrence to society.

Mr. Dawvis?

VENIREPERSON:

MR. WHEELER:

individual and then punish.

Ms. Ballard?

VENIREPERSON:

MR. WHEELER:

deter society.

Ms. Harriscn?

VENIREPERSON:

MR. WHEELER:

VENIREFPERSON:

MR. WHEELER:

VENIREPERSON:

3 and 4.

Specific deterrence to tha

1 and 2.

Rehabilitation first and

2 and 3.
Mr. Capps?
1 and 3.
Mr. Hosea.

3 and 4.
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MR. WHEELER: Thank you.

And Ms. Jackson?

VENIREPERSON: 3 and 2.

MR. WHEELER: Deter soclety and then deter
the individual. Ne, I got that backwards. Deter the
individual and then deter society.

Okay. Is there anybody on the panel who
cannot consider life without parole on a conviction of
capital murder?

(No response.)

MR. WHEELER: I see no cards.

Let me ask you this guestion: With regard
to a murder case, I want to talk to you a little bit
about punishment and prcbation. One of the things you
have to be able to do is consider the full range of
punishment in a cause, and in a murder case, the
punishment is five years to 99 years or life, and
probation is available if a person meets the statutory
criteria after convicticn. So I have guestions about
considering full range of punishment in a murder case
and that includes prehation.

I want to start with Juror No. 1,

Mr. Havens: Can you consider the full range of
punishment in a regular murder case, five to 99 years or

life, and under the right set of circumstances,
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1  probation?

2 VENIREPERSON: Yes.
; 3 | MR. WHEELER: Ms. Rhodes?
4 VENIREPERSCN: No.
% 5 MR. PARKS: Judge, may we approach?
5 6 THE CQURT: Yes, you may.
ﬁ 7 (Bench.)
8 MR. PARKS: I guess my position is 1f the

| 9 purpose here is for disqualification, then we need to

10 ask the question right. I mean, we're not going to

‘ 11 disqualify anybedy with this question, or are we?

? 12 MR. WHEELER: Under the right set of

13 circumstances.

14 MR. PARKS: They don't know what that

15 means.

16 MR. WHEELER: 1I'd like for you to clarify
17 vyour objection because I don't understand the legal

18 Dbasis for it.

i% MR. PARKS: The legal basis, Mr. Wheeler,
20 is there any basis, evidentiary basis to think that the
21 evidence is going to show that he murdered one but not
22  both?

23 MR. WEEELER: We have in the file, had

24 filed an application for probation and an election for

25 the jury to assess punishment with the including of the
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lesser included asked for. I think we have a voir dire
on probation or we run a --

MR. PARKS: Well --

MR, WHEELER: -- substantial risk of --

MR. PBRKS: -- we file that in every case
because you never know for sure what the evidence is
going to be. Do we expect that to be asking for an
included offense? I don't expect the evidence is going
to show that, but I can't read the future. We had to
file that.

T don't cbject to you asking, except what
T'm going to have to do now is go back to every one of
those people to tell -- we would all expect them to be
able to return a verdict if they thought it was proper
under the circumstances. If they heard the evidence and
helieved that probation was the right and proper thing
to do under that set of circumstances, would and
could -- could and would they vote for it, not just see
if -- the problem with other proper circumstances
doesn't mean a thing. They don't know what the proper
circumstances are. They've got -- it's got to be
explained to them on both ends. They've heard the
evidence. They've determined what they think the right
thing is to do. ©Now, are they going to do it or

digregard 1it?
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MR. WHEELER: So the question, then, is one
of the precise -~ I don't mind rephrasing the question.
I hate getting into it, but I've got to because the
application got filed.

MR. PARKS: Well, we have to file the
application.

MR. WHEELER: Well, I know.

MR. PARKS: With incompetence of counsel,
that's one way to —-

MR. WHITLEY: We don't like to do it
either, Judge, but it's filed. I hate to do it, but --

MR. PARKS: Okay.

(Open court.)

{Interruption in the proceedings.)

" MR. WHEELER: In the interim, we have had a
loud siren blowing. It's a horn running by the
courtroom. And you'll find, if you're selected to this
jury, that many times you'll be here listening teo a very
important piece of evidence that be accompanied by the
sound of loud sirens and bklowing horns and you have to
focus in spite of that sort of distraction.

Now, what we're talking about right now
with regard to punishment has to do with your
willingness under appropriate circumstances to be able

to consider and then have the ability to assess all the
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punishment options that are available under Texas law.

So how do you get there from capital
murder, is the first thing? BAnd gquite simply, if you
receive a charge where there's a lesser included offense
of murder upon conviction, you will be asked to consider
not life without parcle because that's an issue for the
judge, but if a lesser included is in your charge and
you vote guilty on murder, you have to be able to
consider probation a minimum of five years up to 99
years or life.

And when we talk about a fair trial, a fair
trial means this: Can you consider all of the
punishment options that are available under phe law in
Texas? Thé State has a right to have somebody who can
consider everything including the maximum sentence. The
Defense has the right to expect a jury where every
member can consider all the punishment options including
the minimum sentence.

Okay. Don't be confused by the law. If
you get the charge and it includes the lesser offense of
murder and you come back guilty, then you need to be
able to consider the entire gamut of punishment options.

Iz that clear? Is there anybody who didn't
understand what I just said? Please raise your card.

VENIREPERSON: I understood, but my




[\

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

question is life. Is it life in prison, not the death
penalty?

MR. WHEELER: This is not a death penalty
case. Now, under --

MR. PARKS: No. 60, Jim.

VENIREPERSON: T have a question.

MR. WHEELER: Yes, Ms. Roling.

VENIREPERSON: Probatlon could be
consldered for murder?

MR. WHEELER: For murder, but not for
capital murder. So the scenario that we're talking
about is if the jury returns a verdict of guilty for
capital murder, then the judge assesses punishment at
life without parole, okay? If a lesser included charge
of murder is included, then the jury gets to consider
the full range of punishment, probation or a minimum of
five years tc a maximum of 99 years or life in the Texas
Department of Criminal Justice, the institutional
division, okay?

So understanding that, with regard to a
murder case, if evidence is presented to you and that
evidence supports -- and it's reliable evidence, you
find that the evidence supports probation under the
appropriate circumstances, is it just a foregone

conclusion that you won't even consider probation or can
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you consider it even if you've just convicted him of
murder? Now, you get how significant a question that
ig, because the Defense is entitled if murder is what's
returned to have -jurocrs that can consider the full ranges
of punishment.,

So I go back to you, Mr. Havens, having
described all the punishment scenarios before you and
having told ycu there may be a situation where
appropriate evidence is given to you, evidence that's
reliable, that supports a finding of probation, can you
go into that jury room and consider the full range of
punishment including probation?

VENIREPERSON: Yes.

MR. WHEELER: Can you consider the maximum
of life?

VENIREPERSON: Yes.

MR. WHEELER: Do you have any problem with
life without parole?

VENIREPERSON: ©No, I have no problem.

MR. WHEELER: Thank you.

Ms. Rhodes, same question: Appropriate
evidence is presented to you, reliable evidence that
supports probation. You've convicted him for murder.
Can you consider the full range of punishment including

probation?
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VENIREPERSON:

MR, WHEELER:

Mr. Gould?

VENIREPERSON:

MR. WHEELER:

Ms. Askins?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

range of punishment even if

given to you,

probation?

circumstances,

evidence that

VENIREPERSON:

MR, WHEELER:

Mr. Vallance?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

yes, I think

VENTIREPERSON:

MR, WHEELER:

No.

Thank you.

No.

Can't consider

No.

Mr. Altman?

No.

probation.
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You cannot conszsider the full

appropriate evidence is

would support a finding for

No.

Thank you, sir.

Neo, sir.

Ms. Terrell?

Depending on the

I could.

No.

Ms. Cummings, No. 8,

cannot consider the full range of punishment?

VENIREPERSON:

MR. WHEELER:

No.

you

That's taking into account
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VENIREPERSON: [Inaudible response.]

MR. WHEELER: Mr. Reynolds?
VENIREPERSON: Yes.
MR. WHEELER: Mr. Wilson?

VENTREPERSON: Yes.

THE COURT: Sorry, what was Mr. Wilson's

answar?
MR. WHEELER: He said "yes™.
VENIREPERSON: Yes.
MR. WHEELER: Yes.
Ms. Ferguscn, you can?
VENTREPERSON: Uh-huh.

MR. WHEELER: Ms. Greer.

VENIREPERSON: I have no problem.

MR. PARKS: Jim, I'm not hearing
all. Please ask them to speak up.

MR. WHEELER: Will be glad to do

MR, PARKS: What did 10 say?

MR. WHREELER: Mr. Wilson said he
consider the full range of puniéhment.

MR. PARKS: Ms. Ferguson?

MR. WHEELER: She said she could.

Ms. Greer?

VENIREPERSON: Yes, yes.

them at

that.

could
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MR. WHEELER: Ms. Hooks?

VENIREPERSCN: No.

MR. WEEELER: That's No. 13.

MR. PARK3: That a "no"?

MR. WHEELER: That's a "no".

Now, all the attorneys and the judge have
to hear your answer, so please speak up to this
question. This is an important question about your
service.

VENIREPERSON: I have a question.

MR. WHEELER: Yes, Dr. Cathey.

VENIREPERSON: I don't understand the
difference between murder and capital murder.

MR, WHEELER: Well, in this case, capital
murder is two people murdered during the same criminal
transaction. That's 19.03 of the Penal Code. Parties
in a criminal case can request a lesser included
offense. If that's granted and that's in the charge,
then vou would have to be able to consider the entire
range of punishment,

Earlier T said I don't have to prove how or
why. I will hear the defense at the same time you do,
but in the unlikely event or in the event that that
lesser included comes, you have to be able to consider

the entire range of punishment if you convict him for
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murder.

VENIREPERSON: 2And why 1s death penalty not
considered?

MR. WHEELER: Why the death penalty is not
going to be considered?

VENIREPERSCON: Yes.

MR. WHEELER: That's an election that was
not made and there are several factors that go into
that, and I really can't get into all the factors during
volir dire as much as I would love to and talk to you

about it, but this is not a death penalty case for a

‘variety of reascns. It has nothing do with the merits

of case. It has do with the decision that was made.

Anything else along those lines? Gee,
doesn't that sound evasive and lawyerly and vague and
confusing and just about everything you can think of?

The fact is —-- the fact is that murder
could come to the jury, and you have to be able to
consider the entire range of punishment.

Do you understand that?

VENIREPERSON: Yes, sir.

MR. WHEELER: Pardon me, just one second.

(Pause in the proceedings.)

MR. WHEELER: Henry wrote me a note and I

need to clarify and it's in response to your dquestion,
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Dr. Cathey. Capital murder is proving two deaths beyond
a reasonable doubt. If the evidence only supports one
murder, proving cone beyond a reasonable doubt, that gets
you toc straight murder. Is that clear enough?

VENIREPERSON: Yes, sir.

MR. WHEBELER: Okay. All right.

Ms. Greer, I finished with you and I was

moving down to Ms. Hooks, and she's answered my

. guestion.

VENIREPERSCON: No. Right.

MR. WHEELER: And now I have to move to
Ms. Judkins. Now, we're talking about the murder case.
You've héard all the prefatory comments I've made with
regard with appropriate evidence. It is factually
sufficient evidence that supports a finding of probation
from the jury. Can you consider the full range of
punishment including probation after conviction for
murder?

VENIREPERSON: fes.

MR. WHEELER: Okay.

Mr. Everett?

VENIREPERSON: No.

MR. WHEELER: Mr. Morgan?

VENIREPERSON: Nope.

MR, WHEELER: You cannot considexr the full
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range of punighment?

VENIREPERSON: Probation for murder, no.

MR. WEEELER: Okay. Thank you.

Ms. Jacksen?

VENIREPERSON: No.

MR. WHEELER: Having to make my notes as we
go.

Yes, sir?

VENIREPERSON: Probation from the outset or
probation after a certain period of serving time?

MR. WHEELER: There isn't a mixed
punighment ‘that I'm aware of where you can give jail
time.

VENIREPERSON: Eligible for probation after
a certain period of time.

MR. WHEELER: If a person 1ls eligible for
probation and the jury elects for probation, then you'rs
on probation. If they elect for the penitentiary, then
they go to the penitentiary.

VENIREPERSON: This is right from the
outside you're talking about?

MR. WHEELER: Yes, yes.

Mr. Jchnson?

VENIREPERSON: No.

MR. WHEELER: Mr. Vanderschaaf, you heard
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my prefatory comments. You understand in the

hypothetical we're talking about appropriate evidence

has been given to you, reliable evidence that supports a

finding of probation, and you're being asked tc consider

probation after conviction for murder. Can you consider

probation?
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERéON:
MR. WHEELER:
VENIREPERSCN:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:

Ms. Cue, No.

VENIRERPERSON:

Yes,
Can you, Ms. Roberts?
Yes.
Can you, Ms. Thompson?
No.
Mr. Young?
No.
Mr. Bazzoon?
Yes.
Mr. Taylor?
No.
Mr. Hamrick?
Yes.
Thank you.
56.

Can I ask you a question?

Does this person have already served time for his

punishment --

MR. WHEELER:

Well --
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VENIREPERSON: -- or can we know that?

MR. WHEELER: -- I can't get into the
specifics of any case. In punishment, the type of
evidence that's introduced or brought to you, well, it
works like the gullt/innocence phase. Each side has the
ability tc call witnesses and you determine that
yourgelf and make your finding in regard to punishment.

VENIREPERSON: ©Oh, I'm talking about
previous to this trial. Has the person already served
time?

MR. WHEELEZR: The question you're asking,
I'm not allowed to.answer. I don't want you to drawn
any inferences from that. I can't answer questions
about specific facts related to any case when I'm
conducting voir dire. Whether a person has or not or
put into evidence, it's just a subject I can't go into.
Thank yocu, Ms. Cue.

Mr. Jones, I have to ask you about
punishment and considering full range of punishment:
You've heard all the prefatory comments I've made. Did
you understand those?

VENIREPERSON: Yes, sir.

MR. WHEELER: And understanding those, can
you conslder the full range of punishment?

VENIREPERSON: Yes, sir.
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MR. WHEELER: CQCkay. Ms. Clark?

VENIREPERSON: No.

MR. WHEELER: And do you understand the law
allows probation to be given in these cases?

VENIREPERSON: Yes.

MR. WHEELER: Our Legislature has said so.
And you also understand there are supporting facts
supporting prokation. Under those circumstances, you
can't --

VENIREPERSON: No, sir.

MR. WHEELER: Ms. Mize?

VENIREPERSON: Yes, sir.

MR. WHEELER: Yes.

Ms. Rhodes?

VENIREPERSON: Yes, sir,

MR. WHEELER: Dr. Cathey?

VENIREPERSON: Yes.

MR. WHEELER: Can you, Mr. Hall?

VENIREPERSON: No.

MR. WHEELER: And as I asked just
previously, vou do understand the law allows for it?

VENIREPERSON: I understand.

MR. WHEELFR: BEven if the law allows it,
you can't consider it?

VENIREPERSON: No.
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MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSCON:

MER. WHEELER:

VENIREPERSON:

MR, WHEELER:

VENIREPERSCON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:
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Mr. Bean?

Yes.

Mr. Young?
Yes,

Mr. Helping?
Yes, sir.

Ms. Carrigan?
Yes.

Mr, Lindley?
Yes, sir.

Can you, Mr. Gary?
Yes, sir.

Mr. Stevenson?
Yes.

Mr. Byrd?
Yes.

Mr. Askins?
Yes.

Ms. Jochnson, can you consider

that full range of punishment?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

Probation, for murder?
Yes.

No.
No? Is that a "no"?

No.
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MR. WHEELER:

VENIREPERSON:

MR, WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

Ms. Raulston?
Yes,

Mr, Jackson?
No, sir.

Me. Williams?
Yes.

Ms. Miranda?
Yes.

Mr. Frosch?
No, =ir.

Even though the law allows

and the evidence would support it?

convicted him

probhaticn.

VENIREPERSON:

If I was on there and T

of =~ 1f I said he was guilty of murder?

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

Ms. Thomas?

VENTIREPERSON:

MR. WHEELER:

Yes, sir.

I couldn't give him

Not at all?

No.
Under no circumstances?
That's right.

Thank you, sir.

Yes.

Mr. White?

157

it
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probation?

gitting right

each other?

Ms. White saild she couldn't;

VENIREPERSON:

MR. WHEELER:

VENIREPERSCN:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:
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Yes.

Ms. White?
[Inaudible response].

Did you say, "no," Ms, White?
Correct.

You could not consider

No.

Mr, and Ms. White, vou're

next to each other. Are y'all related te

VENIREPERSON:

VENIREPERSON:

MR. WHEERLER:

VENIREPERSON:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHERLER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHELLER:

VENIREPERSON:

No relation.
No relation.

Mr, White said he could and
is that right?
[Inaudible response].
[Inaudible responsel].

Okay. Ms. Wetzork?
No.

Mr., Stripling?

Yes.

Ms. Caraway?
No.

Ms. Swann?

Yes.
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s¢ I need you

allows that,

and

MR. WHEELER: Ms. Smith?
VENIREPERSON: Yes.

MR. WHEELER: Mr. Humphreys?
VENIREPERSON: No.

MR. PARKS: Sorry, what number?
MR. WHEELER: ©No. 55 said "no".
MR, PARKS: 547

MR. WHEELER: ©No. 54 said "yes".

Gets a

159

to hear as we get to these back two rows ,

tc speak up.

Mr. Humphreys, you do understand the law

appropriate evidence has been brought to you that

supports a finding of probkation?

consider 1it;

is that correct?

VENIREPERSON: I don't think so,
MR. WHEELER: Okay.
Ms. Cue?

VENIREPERSON: Yes.

MR, WHEELER: She said "yes,"” No.

Mr. Ferguscn?

VENIREPERSON: No.

MR. WHEELER: Juror No. 57.
58, Ms. Bridges?

VENIREPERSON: No.

You couldn't even

no.

56.

we're talking about the scenario where
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full range of

MR. WHEELER:

VENIREPERSON:

MR, WHEELER:

punishment?

VENIREPERSON:

MR, WHEELER:

Ms. Roling?

VENIREPERSON:

MR. WHEELER:

Msg. Scogin?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR, WHEELER:

Mr. Davis?

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

160

Juror No. 59, Ms. Hernandez?

No.

You could not consider the

No.

All right.

No.

Thank you.

No.
Mr. Kuiken?

Yes.

You could, okay.

No.
Ms. Ballard?
Yes.
Ms. Harrison?
Yes.
Mr. Capps?
I don't know.
Is that a "no"?
I don't know.

You don't know?
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VENIREPERSON: I can't see a scenario where
somebody convicted of murder you could give me enough
avidence to tell me they're eligible for probation.

MR. WHEELER: And that is the very scenarioc
I'm putting in front of.yoﬁ. That there's the scenario
the one of scenario out of a million whexe you say,
ckay, there's evidence to support --

VENIREPERSON: If there's a scenario where
I could actually do that, I say, ves, I could.

MR. WHEELER: No. 67, Mr. Hosea?

VENIREPERSON: No.

MR. WHEELER: Ms. Jackson?

VENIREPERSON: Yes.

MR. WHEELER: Could you, Mr. Harris?

VENIREPERSON: No, sir.

MR. WHEELER: Ms. Allen?

VENIREPERSCN: No.

THE COURT: I'm sorry, what was her answer?

MR. WHEELER: His answer was "no".

THE COURT: What was hers?

MR. WHEELER: Hers was, "no".

No. 70, Ms. Reeves?

VENTREPERSON: No.

MR. WHEELER: No. 71, Mr. Clark?

VENIREPERSON: Yes.
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MR. WHEELER: Thank vyou.

Ms. Byrd?

VENIREPERSON: Yes.

MR. WHEELER: Ms. Phifer?

VENIREPERSON: No.

MR. WHEELER: Even though Texas law allcws
you te consider that full range of punishment?

VENIREPERSON: No.

MR. WHEELER: Ms. Phifer said, "No".

VENIREPERSON: Yes.

MR. WHEELER: Mr. Yocung, you could?

VENIREPERSON: Yes.

MR. WHEELER: Ms. Strickland?

VENIREPERSCN: Yes,.

MR. WHEELER: OQOkay. Thank you.

Laborious, but we have to ask the
guestions.

Next question has to do with -- well, let's
put it this way: Raise your card if you believe the
police are doing a good job in your neighborhood.

{(Response from venire panel.)

MR. WHEELER: I see most of the cards.
That's good.

Is theres anyone here who thinks the police

really are not doing a good job for you and your




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

163

community? Ralse your card.

(No respcnse.)

MR. WHEELER: Is there anvbody here who
believes the police are not doing a good job?

(No response.)

MR. WHEELER: Raise your hand if you liked
getting vour last'speeding ticket,

{Laughter.)

VENIREPERSON: I didn't hear you. What did
you say?

MR. WHEELER: Ralse your hand if you liked
getting your last speeding ticket, the last ocne.

{Laughter.)

MR. WHEELER: This leads to this question.
It's an impocrtant question: If anyone cn the panel had
a problem with the police that would result in a poor
opinion of police officers, please ralse your cards.

{Response from venire panel.)

MR. WHEELER: ©Nos. 52 and 64.

Is there anybody else?

(No response.)

MR. WHEELER: I see no other cards. Thank
you.

Now, I said the traffic ticket thing and

I'm going to ask this question: With regard to arrests,
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is there anybody on the panel who has been arrested for
any offense above the level of a traffic offense? Ralse
your card,

(Response from venire panel.)

MR. WHEELER: Thank you.

VENIREPERSON: Iz that convicted of a crime

MR. WHEELER: Arrested, just arrested.

VENIREPERSON: Just arrested?

MR. WHEELER: Yes, sir.

R don't want to pry into those. Those of
you who raised your cards, would you raise your card and
appreach if you'd like to talk to the judge about it.

MR. WHEELER: 50 and 52.

No. 37, is there any reason that would
affect your ability to ke a falr and impartial juror?

VENIREPERSON: No.

MR. WHEELER: Mr. Vallance?

VENIREPERSON: No.

MR, WHEELER: And the next thing I'm going
to talk te you about, as we move to the conclusion of
this voir dire, has to do with witnesses. It 1is not
pleasant to be in the middle of a trial and call a
witness on the stand and have a juror loock at that

witness and know that that juror hates that witness and
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will never believe a word they say. We don't want to
get into that situation. 1It's not fair to the parties.

So I'm going to walk through some witnesses
here and talk to you. I do not want to get into this
kind of comment. This is my last jury trial I had here:
"I wouldn't believe that person if they were the last
perscn on Earth.™ That just fhrew a skunk inte this
jury. You're saying, "Okay, I'm testifying; I want you
to know how bad this person is." That's inappropriate.

So if you have a comment to make about a
particular witness, good or bad, because sometimes the
response is, "I believe svery word out of that person's
mouth, ™ then ask to apprcach either way and we'll deal
with that up here at the stand. It affects the fairness
of trial,

First: Former deputy —- now with the
Quitman Police Department -- Miles Tucker, if you know,
know of, or related to him, I need to see your card,
please.

(Response from venire panel.)

MR. WHEELER: Nos. 3, 8, and 28, and 71.

Mr. Gould, do you need to approach on that
or can you be failr and impartial?

VENIREPERSON: I can be fair and impartial,

MR. WHEELER: Juror No. 8, Ms. Cummings,
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you raised your card.

Jurcr No. 28, Ms, Mize -~

VENIREPERSON: Yes, =ir.

MR. WHEELER: -— is there a matter we need
to approach and talk abcut?

VENIREPERSON: No, sir.

MR. WHEELER: Can you be a fair and
impartial jurer?

VENIREPERSON: Yes, sir.

MR. WHEELER: And Juror No. 717

VENIREPERSON: Yes.

MR. WEEELER: Thank you.

Next: Richard Ernst from Fort Worth,
Texas, anybody know, know of, or related to him?

(No response.)

MR. WHEELER: Tom Bevel of Oklahoma, does
anybody on the panel know, know of, or related to Tom
Bevel?

{No response.)

MR. WHEELER: I see no hands.

Randall Lain, Sr.?

Nc, 71.  Thank you.

Tcdd Wages, do you know, know of, or
related to Todd Wages?

(No response.)
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MR. WHEELER: I might as well ask about
Nichole Payne: Anvbody know, know of, or related to
her?

(No response.)

MR. WHEELER: Or Austin Wages, anybody
know, know of, or related to him?

{Nc response.)

MR. WHEELER: I see no hands.

Melissa Valadez of the Texas Department of
Criminal Justice?

(No response.)

MR. WHEELER: I see no hands.

Amy Rogers, Cellmark in Fort Worth?

(No response.)

MR. WHEELER: I see no hands.

Cindy Robinson, a real estate adent here
locally?

{Response from venire panel.)

MR. WHEELER: Okay. That's No. 9, 47, 58,
62, 68, and 19,

With regard to Cindy Robinson,
Mr. Reynolds, do you have any feelings cne way or the
other about her?

VENIREPERSON: No, sir.

MR. WHEELER: Can vou be a fair and
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impartial juroxr --

VENIREPERSON: Yes, sir.

MR. WHEELER: ==~ in regard to that
testimony?

let's see, Mr. Kuiken, knowing or knowing
of Cindy Robinson, would that affectlyour abllity to be
a fair and impartial Jjuror in this case?

VENIREPERSCON: No, sir.

MR. WHEELER: Would you listen to her
testimony the same as any other witness?

VENIREPERSON: Yes, sir.

MR. WHEELER: - Start out on equal footing?

VENIREPERSON: Yes, sir.

MR. WHEELER: Thank you.

Mr. Vanderschaaf, same guestion.

VENIREPERSON: ©No, sir, it would not affect
it.

MR. WHEELER: Thank you.

Dr., Aaron Polk of Nacogdoches?

(No response.)

MR. WHEELER: Dr. Pinckard from
southwestern institute of forensic scilences?

(No response.}

MR. WHEELER: I see no cards.

Samantha Pennington of Port Authur?
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(No response.)

MR. WHEELER: I see no cards.

Dmitri Nobles?

{(No response.)

MR. WHEELER: Jacob Montalwvo?

(No response.)

MR. WHEELER: I see no cards. He's in
Cuitman.

(No response.)

MR. WHEELER: Mark Miller of the Wood
County Sheriff's Office?

Dr. Cathey -- it's okay. We'll take a
break and I'll write down these cards. Hold up your
cards while she gets that.

No. 30, 36, No. 71.

Dr. Cathey, with regard te Mark Miller, is
there anything we need to approach and talk about?

VENIREPERSON: ©No, sir.

MR, WHEELER: Can you be fair and
impartial?

VENIREPERSON: Yes.

MR. WHEELER: Mr. Lindley, do you know Mark
Miller?

VENIREPERSON: Yes, sir.

MR. WHEELER: Would that affect your
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or related to

Quitman?

a fair and impartial juror?
VENIREPERSON: No, sir.

MR. WHEELER: Okay. And No. 717
VENIREPERSON: WNo.

MR. WHEELER: Thank you.

Steve McCombs, a State Farm insurance

{(No response.)

MR. WHEELER: I see no cards.
Alex Hoggard of Quitman, Texas?
{(No response.)

MR. WHEELER: I see no cards.
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Walter Henson of the Department of Public

(No response.)

MR. WHEELER: Ken Heitman of Quitman?
(No response.)

MR. WHEELER: I see no cards.

Sarah Hawthorne of Nacogdoches?

{No response.)

MR. WHEEELER: Does anybedy know, know
Richard Hawthorne of Wacogdoches?

{(No response.)

MR. WHEELKR: <Coach Hayland Hardy of

of,
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{(Response from venire panel.)

MR. WHEELER: Okay. Let me write these

down: No. 7 and 9. ©Nos. 19, 21, 27, 30, 46, and 47, 58

E

and €8.

Ms. Terrell, knowing, knowing of, or being

related to Coach Hardy, would that affect your ability

to be fair and impartial?

VENIREPERSON: No, sir.

MR. WHEELER: Mr. Vanderschaaf?
VENIREPERSON: No.

MR. WHEELER: Dr. Cathey?
VENIREPERSON: No.

MR. WHEELER: Dana Hamrick, counselor at

Quitman High School?

68.

being related

ability to ke

(Response from venire panel.)

MR. WHEELER: 9, 21, 18, 46, 47, 58, and

MR. WHEELER: Mr. Reynolds -~
VENIREPERSON: Yes, sir.

MR. WHEELER: -- knowing, knowing of, or
to Dana Hamrick, would that affect your
a failr and impartial juror?
VENIREPERSCN: No, sir.

MR. WHEELER: Mr. Hamrick, vou are related

to Ms. Hamrick?
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VENIREPERSCN: Probably way back. Not that
I'm aware of.

MR. WHEELER: Okay.

Vickie Hall of the Southwestern Institute
of Forensic Sciences.

(No response.)

MR. WHEELER: I See no cards.

Debbie Foster of the Quitman Police
Department?

(Response from venlre panel.)

MR. WHEELER: Okay. I need for y'all to
keep those cards up, please. 9, 21, 30, 36, 45, and 71,

Same guestion as before: Mr. Reynolds,
would it affect your ability to be fair and impartial?

VENIREPERSON: No, sir.

MR. WHEELER: Dr. Cathey?

VENIREPERSON: No.

MR. WHEELER: Mr. Lindley?

VENIREPERSON: No, sir.

MR. WHEELER: Okay. Lee Elmore of the Wcod
County Sheriff's Office? Lee Elmore?

(Response from venire panel.)

MR. WHEELER: No. 3.

Who else?

68, 70 and 71, and 61.
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MR, WHEELER: Okay. Mr. Gould, knowing or
knowing of him, would that affect your ability to be
fair and impartial?

VENIREPERSON: We, sir.

MR. WHEELER: Okay. Casey Dupont of Oxrchid
Cellmark in Fort Worth?

(No response.)

MR. WHEELER: Todd Chance of Hainesville?

(Respense from venire panel.)

MR. WHEELER: 9, 30, 47, 68 and 58. Thank
you.

Misty Burns of the Wood County Sheriff's
Office, Deputy Burns.

(No response.)

MR. WHEELER: I see no cards.

William Burge of the Wood County Sheriff's
Qffice?

(Response from venire panel.)

MR. WHEELER: Nos. 3, 8, 28, 61, 70 and 71.

Ms. Mize, knowing, knowing of, or being
related to William Burge, would that affect your ability
to be a fair and impartial Jjuror?

VENIREPERSON: No, sir.

MR. WHEELER: Preston Bridges?

{(Response from venire panel.)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. WHEELER:

your cards up here. 11, 14,

and 73.

174

Qkay. Y'all need to keep

15, 30, 19, 46, 47, 48, 58,

TEE COURT: And 68.

MR, WHEELER:

VENIREPERSON:

68, Ms. Ferguson.

Yes. I only know him

because he was a banker and I liked him, so --

MR. WHEELER:

VENIREPERSON:

You liked him as a banker.

Well, that's all I know

personally. I don't know him at all, but the answer is

I have no problem.
MR. WHEELER:
VENIREPERSON:
MR. WHEELER:
Ms. Judkins.
VENIREPERSON:
MR. WHEELER:
with him whatsoever?
VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

MR. WHEELER:

VENIREPERSON:

You have no problem?
No.

And let's see. Next is

No.

You don't have any problem

[Inaudible response].
No. 19, Mr. Vanderschaaf?
Don't hawve any problem.

Okay. Mr. White?
[Inaudible response].
No problem whatsoever?

[Inaudible response].
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MR. WEEELER: ©No. 48, you've got to apeak
loudly. Knowing, knowing of, or being related to
Preston Bridges, would thalt cause you any problems?

VENIREPERSON: No.

MR. WHEELER: Thank you. And No. 73,

Ms. Byrd?

VENIREPERSON: No.

MR. WHEELER: Okay. Kyle Bridges?

(Response from venire panel.)

MR. WHEELER: Nos. 47, 58, 68, 9, and 19.

Mr. Vanderschaaf, knowing Kyle Bridges
cause you any problems?

VENIREPERSON : [Inaudible response].

MR. WHERLER: Michelle Bonnette of the
Department of Public Safety in Austin?

(No response.)

MR. WHEELER: Emma Becker of the Department
of Public Safety in Austin.

(No response.)

MR. WHEELER: I see no hands.

Jeff Badders, an attorney in Nacogdoches?

{(No response.)

MR. WEEELER: I see no hands.

Emma Becker of the Department of Public

Safety in Austin?
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(No response.)

MR. WHEELER: I see no hands.

Frequently, you have heard that the
Defendant has a right to a falr trial. And i1t's easy to
remember to give the Defendant a fair trial. It's easy
to give the Defendant = fair trial when our judicial
system is geared to protect his rights, and when the
Defendant is the only witness who is in the courtroom
during the entire trial -- the wvictim or wvictims, the
officer or officers, and the other witnesses are only in
the courtroom during their testimony, that's it, and if
we're not céreful, it's easy to forget and think only of
the Defendant.

And I ask this panel if you can promise me,
each of you, that each time you think of the Defendant
and of being fair to him, that you'll also think of the
victims and be certain to --

MR, PARKS: Judge, we'd object to that as
being improper. It's argument.

THE COURT: Ask you to approach.

{Bench.)

THE COQURT: Yes, sir.

MR. PARKS: Improper veoir dire. It's
argument asking them to think of the victims every

time --
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MR. WHEELER: And the other witnesses with
regard to a right to 2 fair trial. I've been using that
voir dire for 10 years. I1've never been objected to it.
T have my own objection of the sidebar without a legal
basis to --

THE COURT: I'm going to sustain the
obiection. Certainly, you've got the right to ask for a
fair trial, but I think it stops there.

(Open court.)

MR. WHEELER: Ultimately, it comes to this:
Can you promise to gilve & fair trial after this voir
dire? If that's your promise and your word and your
oath, please raise your card.

(Response from venire panel.)

MR. WHEELER: I see every card.

I know it's been long. I appreciate your
attention. An attentive panel is a key for justice in
the United States justice system. Thank you for your
time and your answers. I'm glad to talk to each one of
you and look forward to working with you. Thank you.

THE COURT: And thank you, Mr. Wheeler.

Ladies and gentlemen, usually after lunch,
T take a quicker break than I do at other times, so T
think before we start the Defense's voir dire, let's go

ahead and take a 15-minutes recess.
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I'm going to need to remind you of your
pricr instructions: Don't talk to one another or to
anyone else. If you leave your cards there in the seats
and then if you'll be back here at, I guess we'll say
2:50, we'll start then. I've underestimated our time
we're goling tc need. We're going to need a little
longer than I advised. We'll be in recess at this time.

(Break taken from 2:33 p.m. to 2:50 p.m.)

THE CCURT: Back on the record in
20,529~2008, State vs. Jason Thad Payne. Let the record
reflect, counsel for the State, counsel for the
Defendant, and the Deféndant_is present.

Ladies and gentlemen, let me ask you to do
the same thing you did last time and look around, and if
you've got any vacancles that weren't there before you
took your break, please bring that to my attention.

It's kind of hard to tell when you've got a big group.

{No response.)

THE COURT: Not seeing any indication that
someone's not here, I do certify the panel is complete.

Mr. Parks, if you're ready to proceed, you
may do so.

VOIR DIRE EXAMINATION
BY MR. PARKS:

Thank you, Your Honor. May it please the
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ccurt, Mr. Wheeler.

Ladies and gentlemen, I know what you're
thinking. You're thinking, what in the world could that
lawyer talk to us about that either the judge or Mr.
Wheeler hadn't already covered? Again, and perhaps the
gsecond time cor third time, I'm going to tell yéu the
answer to that question is basically nothing.

As the judge told you earlier, my name is
Doug Parks. I'm here in Wood County. I used to
practice in Dallas County. Live out at Holly lLake
Ranch. I am going to spend a little time with you for a
couple cf reascns: One, T'm a lawyer, and given an
opportunity to talk, lawyers always talk. The second
thing is I want to make sure that we're all on the same
page with respect to how criminal trials are supposed to
be conducted under the law.

And I know you've had a wvery thorough wvoir
dire from Mr. Wheeler and I appreciate that and I can
promise you that he has cut down on the time I will
spend considerably, so if you think I'm going to be as
long, I will not be. And that's not a criticism of
Mr. Wheeler. That's z compliment to Mr. Wheeler because
there are things on my outline that I've marked through
because they've been covered.

Now, I'm going to get into the foundation
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of cases to some extent even though Judge Boswell has
explained that to you very well., I just want to, kind
0of, put my take on some of that, but before I do that, I
want to talk to you a minute about one of the last
subjects that we talked about because I don't want you
to have any misunderstanding about what's going on here
and that was the issue of the ranage of punishment.

And it kind of goes back to that concept
that Judge Boswell told you. You haven't heard any
evidence in this case. There's not been one syllable of
evidence uttered in this case. 8o as defense lawyers,
the law kind of places scmething of a burden on us.
We're not mind readers. Certainly, we have a very good
idea how the evidence is going to go in this case., If
we didn't, we wouldn't have been doing our job, but
still, vou can never predict exactly what will happen in
a trial. '
So if the law says if the defendant iﬁ a
criminal case is eligible for probation, whether or not
he's entitled for probatiocn is something for the jury to
determina, but the law determines eligibility, and all
perscns are eligible for probation'in the State of Texas
except those people who are convicted of capital murder.
All others are eligible for probation if they have never

before been convicted of a felony in this state or any
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other state or under the laws of the United States.

And the law says that if an accused citizen
ig eligible for probation, his lawyers have an
obligation to file an application for probation in every
case before voir dire starts. So if we had not filed an
application for probation in this case, Mr. King and I
would have been derelict in our duty.

Now, whether or not that ever comes intc
play, depends upon the evlidence and the verdict of the
jury, but the law regquires us to file it ahead of time.
So here's where we are with respect to that: The fact
that we have filed an application for probation in this
case 18 no evidence of any concession of guilt
whatscever. The same would be in any cther case.

The reason the law requires us to file it
before voir dire is so that we can talk about it. This
is something of a unigque situation. Anyone charged with
and convicted of capital murder will not be subject to a
prokation hearing by a jury. What typically happens is
this: We have a bifurcated trial system in the State of
Texas. In all cases, except capital murder cases, a
jury hears the evidence at the guilty/innocence trial.

I call it the merits stage.
As Judge Boswell has told you, this isn't

about guilt or imnocence. It's about whether or not the
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State can prove what they've alleged, but at the first
stage of trial, the determination is made as to whether
or not the State has proven their case. If they have
not, the verdict is not guilty, then everybody goes
heome. We all understand that.

I1f, however, the jury finds a defendant
guilty, then you move intc a punish phase where you can
hear additional evidence and ultimately make a decision
about what you believe the right and proper punishment
is based upon the cffense the defendant is convicted of
and any other thing that you have heard that you believe
is relevant to that issus, okay?

That's not so in a capital murder case
where the defendant i1s convicted of capital murder. If
the state has elected not to seek death and if the
defendant is convicted of capital murder, the trial is
over. There's no punishment phase because the law says
the automatic punishment for capital murder is life in a
Texas penitentiary without the possibility of parole,
and that is set by law and is essentially imposed along
with a guilty verdict. The judge cannot do anything
different. A jury cannot do anything different. The
trial is over. That's how it's different from a regular
trial.

Now, I believe it was Dr. Cathy who asked
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what the difference is between murder and capital
murder, and basically to answer that question is that
capital murder is murder plus something else. Very
often it's murder plus the commission of some other
felony like robbery, aggravated sexual assault,
burglary. It can be murder of a police officer or a
fireman on duty, murder of a child under the age of six.

There's a lot of things that can be capital
murder, but it's typically —-- it's always murder plus
something else. In this particular case, they've
alleged murder of two persons in the same criminal
transaction, so that's murder plus something else. And
that's what they've got to prove, okay? Everybody with
me so far?

Anvbody hold it against Mr. Payne that his
lawyers filed an application for probation in this case?
Anybody take that as any kind of omission of guilt on
hig part?

(No response.)

MR, PARKS: I see no hands. I assume that
you will not, and that's what the law would expect of
you. Wait until you hear everything.

Now, you know from what Judge Boswell told
you that the State of Texas has the burden of proecf in

the case. Mr. Payne is presumed to be innocent where he
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gits here in court this afterncon. That's what the law
presumes. Not everyone does that. It's fine if someone
decides that they don't presume an accused citizen
guilty -- I mean, to be innocent, they presume them to
be guilty. We're Bmerican citizens. We have a right to
cur own thoughts and beliefs about that.

And I've had past -- I tell this same story
to every jury panel I talk to because it scares me to
death: Some years ago now I was trying a murder case in
Dallas, pretty much the same situation we had today. We
talked with the jury panel about the same things we
talked to you today; Judge Boswell did, Mr. Wheeler didg;
presumption of innocence, beyond a reasonable doubt, all
of those things.

Finished and selected the jury. I went
back to my office and got a phone call from a friend who
had a friend on that panel and she had called him and
gaid, "I was on that jury panel but I didn't get
selected, but I could tell that the defendant was guilty
by the way that he looked." That's scary, folks.

That's scary, but what it tells us ié is that there are
those among us who make decisions based on just those
kinds of things; did the police arrest him, did the
grand jury indict him, then he's guilty; does he look

kind of shifty, whatever it is.
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What the law calls upon us to do as
citizens is, one, if you have thoughts or feelings alocng
these lines, honestly be able to set them aside, and if
you cannot, tell us. See, I tell jurors there's nothing
wreong with any of your feelings about these matters.

You don't have to like the laws. You don't have to
abide by what you're told the law is going to be as long
as you tell us that you're not going to because this
system works.

It's the best system that's ever been
devised in the histcry of civilization and it depends
upon basically four things: It depends upon judges who
understand and enforce the law, and I have no reason to
believe Judge Boswell won't do that. I've tried cases
in his court before. It depends upon a prosecution who
will forcefully and emphatically prosecute the case
against the accused within the bounds of the laws and
the rules that are set out for that, and it depends upon
a defense team that will defend their client wvigorously
within the rules that the law sets out, and finally, it
depends upon a jury who will follow their oath.

And the 12 of you who sit over here in the
jury box will take an oath additional to the one you've
already taken. So far you've promised by your oath that

you will tell us the truth. The 12 of you that sit over
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here will take an cath to a true verdict render
according to the law and the evidence, so help you God,
and if you deo that, the system almost always works
right. It's only when one of the compenents falls down
that we get miscarriages of justice.

I can promise you that Judge Boswell will
do his job. Mr. Wheeler will do his. Mr. XKing and I
will do ocur very best to do ours. 8o that leaves the 12
of you on the jury to render a true verdict accoxding to
the law and the evidencé. Does that make sense to

everyone? Anyona here feels like they just could not do

that?

(No response.)

MR. PARKS: I take it by your silence that
you can.

THE COURT: No. 50.

VENIREPERSON: I didn't understand what yocu
said.

MR. PARKS: Okay. Yeah, we've talked to
you about an issue before?

VENIREPERSON: Yeah, what job —-

MR. PARKS: That you -- yes, Ma'am. I

guess I should anyone that we haven't already talked to

about.

(No response.)
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MR, PARKS: Okay. Thank you very much.

So we all know where the burden of proof
lies. We know what has to be proven, what has to be
proven, or maybe we don't know, they are the elements
contained in the indictment. You'wve seen the statute
for capital murder. Well, the indictment basically
tracks that statute. And the law puts the obligation on
the State of Texas to prove everything they have alleged
in the indictment. They get to choose what they put in
the indictment. They have to prove what they put in the
indictment. Does that make sense to you?

(Response from venire panel.) )

MR. PARKS: I won't spend a lot of time on
that. I don't believe there's any reason for it. We've
covered that the indictment is no evidence of guilt.

There's an old saying among lawyers that
grand juries can indict a ham sandwich if they wanted
to. They are completely autonomous. They can true bill
or no bill ncbeody for any reason they want to. It's not
a trial, you've been told. The defendant’'s lawyers are
not involved any at all. They're not entitled to be
there. WNo defense 1s ever put up.

For your purposes, it's really no
different -- how many of you have gotten a traffic

ticket for anything?
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{(Response from venire panel.)

MR. PARKS: This officer wrote you a ticket
and gave it to you. That's essentially what an
indictment is. 1It's an allegation that you did
something wrong. Now, you may have been speeding if it
were a speed ticket or you may not have been speeding,
but the fact that he gave you the ticket doesn't mean
that you were. Same thing with an indictment. It's
Just a charging instrument that has to be proven.
Everybody with me on that?

{Response from venire panel.)

MR. PARKS: Qkay. Now, we've got into a
little bit of squabble earlier when Mr. Wheeler was
talking about reasonable doubt. This is not a criticism
of Mr. Wheeler, but I get into this same discussion with
every prosecutor in every case I've ever tried. There
is no definition in the State of Texas of beyond a
reasonable doubt. That has kind of flip flopped.

When I first started practicing law about a
hundred vyears ago, we did not have a definition of
beyond a reasonable doubt. Then the Legislature decided
we neceded to have one and they gave us one, and so we
tried cases for a number of years when the jury was told
a definition of beyond a reasonable doubt, and then it

was decided they really didn't need a definition of
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beyond a reascnable doubt, so we're back where we
started without one. So what that really leaves us
with, beyond a reasonable doubt basically depends upon
what vou as individual jurors believe it means to you.
We know what 1t's not.

We know it's not the preponderance of the
evidence that Mr. Wheeler talked about, which is the
standard we use in civil cases if we were fighting owver
money. There was an intermediate standard called clear
and convincing evidence. That's the standard that's
used generally when the State steps in and takes or
tries to take someone's children away from them; the
theory that children are more precilous and important to
us than money and they should not be taken away from us
by merely a preponderance of the evidence like a car
accident, but must be by clear and convincing evidence,
and above that is bevond a reasoconable doubt,

Now, we always det into a bit of a fuss
over this 100-percent business, that you're not -- that
the State doesn't have to prove their case 100 percent.
The way I resolve that typically is this: How many of
you ever served on a criminal jury before? Any of you?

{(Response from venire panel.}

MR, PARKS: Okay. There is a document

called the Court's Charge. Remember the cath that you
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will —-- a true verdict you will render according to the
law and evidence? The evidence is Jjust what Mr. Wheeler
told you, it comes through the witness stand or through
documents or whatever that are admitted into evidence.

The law that you have sworn to uphold will
be given to you by Judge Boswell in a written document
called the Court's Charge and it will tell you all the
law you need to know in order to reach your verdict, and
thét's the law that you have sworn to follow, ckay? So
I like to fall back on the Court's Charge when it
becomes necessary.

I expect Judge Boswell will tell you in
that Court's Charge that the State is not bound to prove
their case beyond all possible doubt, but that they are
bound to prove their case beyond all reasonable doubt,
ckay? And typically, prosecutors leave out that word
"posgible™. It never crosses their lips because there
is a difference between what is possible and what is
reasonable, and the law recognizes that.

It's possible that if I bought a lottery
ticket, I would win the lottery, but just by buying it
doesn't mean it's reasonable to believe that I will so I
go out this afternocon and buy a new car. 1I'll give you
the example I typically use is this: Let's say you're a

juror in a rokbery case. Someone has alleged that a
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person put a gun in their face, robbed them of their
money, and ran away, and they're called to testify, and
they say, "I'm so~and-so, I was robbed at gunpoint, and
that's the fellow that did it right there, the
defendant, " okay? And it doesn't matter what else
you've heard as evidence for this example.

¥You go back to the jury room to deliberate
your verdict and one of the jurors says, "Well, wait a
minute, what if the defendant had an identical twin
brother?" Possible. Now, you haven't heard anything
about an identical twin brother in the evidence.

There's been neo suggestion from anything that you heard
in the courtroom that he did have an identical twin
brother, but I think most of us would concede that-it's
possible that a perscn would have an identical twin
brother that he may or may not know about. Might have
been separated at birth. Who knows? It's possible.

Is 1t reasonable to except that he does
have one just because it's possible? I think most of us
would agree that that's an awful far stretch to go and
no reascnable person would just invent an identical twin
brother even though 1t's possible that that would
happen.

Now, it's a whole different story 1f, in

fact, vou had heard evidence that the defendant had an
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identical twin brother. Here comes a woman to say, "I'm
the defendant's mcther, and when he was born, I had
twins and they were identical and I kept one and his
father kept one and I haven't seen them since."

Well then, you know, it might be reascnable
for you to have a reasonable doubt about whether or not
they had the right brother in the courtroom because you
heard evidence of it, it's not something that was popped
out of the clear blue sky. See what I'm talking‘about?

(Response from venire panel.)

MR. PARKS: The law recognizes that there
could be doubt that's just totally unreasonable, but it
expects that a jury will require the State to prove to
them what they have alleged beyond all reasonable doubt
and that means 100 percent of it. Does that make senses
to all of you?

(Response from venire panel.)

MR. PARKS: Okay. Can all of you promise
me that wherever ycu set that standard for yourself,
that you will at least make them prove to you beyond all
reasonable what they have alleged before you can
consider a guilty verdict in this case? Because that's
what the law excepts? Not me. It's what the law
expects.

(Response from venire panel.}
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MR. PBRKS: Okay. Thank you. Let me talk
to you a minute about evidence and witnesses and I want
to make sure we'wve covered the issue of police
testimony, and this kind of goes both ways. Mr. Wheeler
told you that all witnesses ought to be started off on a
level playing field and that you shouldn't
automatically, before you ever heard them, believe or
disbelieve any category of witnesses simply because they
are what they are.

But sometimes we have very strong feeling
about police officers one way or the other. There are
people who say when a police officer takes the stand and
takes the oath, "I'm going to believe whatever comes ocut
of his mouth because I respect police officers, I trust
police officers, and I don't believe that a police
officer would lie, and that's the God's honest truth.”
On the other side, thers are people who have said to me,
"I'yve had run-ins with the police and I wouldn't believe
a word they say when they hit the stand.™ Well, neither
side there is qualified, frankly, to be a juror because
they've alrgady made up their minds and they're geing to
either believe or disbelieve before they've heard
anything.

Any one of you have any issues like that or

can you -- anyboedy believe that police officer couldn't
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or wouldn't tell a lie?

(No response.)

MR. PARKS: Couldn't be mistaken? They're
human beings just like the rest of us, right?

You have to weligh and listen to their
testimony and make your judgments based upon what you
heard using your common sense. Does that make sense?
Can we all do that?

(Response from venire panel.)

MR. PARKS: The same is true for accused
citizens if they testify. Start them the same you do
anyone else or any of theirs witnesses, same as anyone
else. Judge their credibility after you've heard their
testimony and whether or not it makes sense to you.

Fair enough?

(Response from venire panel.)

MR. PARKS: Okay. Now, there is a category
of witnesses we have not talked about that I would fully
expect that you would hear from in this case.

Typically, we call witnesses to testify to facts, what
they know about any issue that needs to be decided in
the case that's relevant to the decision to be made.
Sometimes the law allows people to express their
opinions, net their facts, but their opinions.

Typically, that comes from expert witnesses, okay? And
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1 generzlly, those are issues that would not be within the
2 common knowledge of the normal layperson.

3 And Jjust because someone might be an expert
9 4 in some area, does not mean that they're an expert in

5 all areas. Here's the best example more than I can tell
6 vyou that happens in every capital murder cases tried in

; 7 the State of Texas: The medical examiner comes to

8 testify and they testify as to the cause and manner of

%9 death.

10 They're experts. They weren't there when

. 11 it happened. They weren't witnesses tc anything, but

12 Ehey're here to tell us what they found in the autopsy
13 and what the cause and matter of death is, and that's
14 not something that anyone I've ever run across has any
[ 15 difficulty with at all. It's perfectly natural for us
16 to hear that kind of evidence.
17 Sometimes you will hear experts with
18 respect to -- say, for instance, ballistics firearms
19 examiners come to testify whether or not bullets or
? 20 shell casings did or didn't come from a particular
21 weapon or you might hear about trace evidence, DNA,
22 fingerprint. There's a whole smorgasbord, I guess, of
23 potential witnesses.
L 24 And the reason I bring this up is this:
\

25 It's not uncommon for you to hear expert witnesses on
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the same subject in disagreement with each other, and it
would be your -Jeb to make a determination, based upon
the qualifications, what make sense Lo you. Whatever it
1s you've used to judge the credibility of witnesses,
you would apply to experts also.

Even though you might not be an expert in
that field, we trust jurors to make a determination if
there are experts whe testify and are not consistent
with sach other which way they believe is the correct
way. Does that, kind of, make sense?

{Responge from wenire panel.)

MR. PARKS: And you can do it. You don't
have to be expert in their field. You can judge from
their experience, their background, their education,
what they say makes sense or doesn't make sense to you,
those sorts of things, but occaéionally, we'll have
prospective jurors who say, "Whatever an expert say, I
just think they're hired guns. They say anything
anybody wants them to say. I don't pay a bit of
attention to them." Anybody feel like that? You're
entitled to feel that way, but you're obligated to tell
us.

(No response.)

MR. PARKS: I see no fans in the air, sc

i'm going to assume that, by-your silence, all of you
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are saying to me that you'll listen to experts and give
them your full attention. If they are in disagreement
about matters, then you will judge their credibility and
make a determination as vou feel is right and proper.
Everybody with me? Can you do that?

(Response from venire panel.)

MR. PARKS: Okay. Now, I do want to
mention -- I have here circled —- you have a duty to
resolve conflicts in evidence. Well, yeah, Mr. Wheeler
touched on that. I kelieve the way he put it is, simply
because there is a conflict in evidence doesn't mean
that it's a reasonable doubt.

Well, it might be. That's for you to
determine, but if you can resolve conflicts, well then,
that's one of the jobs you have to do in judging the
credibility of the witnesses, but if you cannct resolve
conflicts, then what the law says is you resoclve these
lzsues that can't be resolved in favor of Mr. Payne and
not in favor of the State, because, you see, they have
the burden of proving to you beyond a reasonable doubt
what they have to prove, and if you can’'t make that
resolution that they have proven it to you beyond a
reasonable doubt because you can't make a determination
from a conflict in the evidence, then the proper verdict

in that case is not guilty. It's as simple as that.




W
I
|
4

10

11

12

13

14

15

le

17

18

18

20

2L

22

23

24

25

198

Does that make sense to everybody?

{(Responge from venire panel.)

MR. PARKS: A couple of procedures and I'm
going te sit down. Oh, I want to mention one other
thing and that's the business about subpoena power.

Mr. Wheeler talked to you about the defense having the
right to subpcena witnesses, and that's true. We have a
right to call witnesses if we wish to. That's trué.

The defendant has the right to testify if he wants to.
That's true. Let me tell you that that's a perscnal
decision that an accused makes.

The judge told you exactly what the law is
about that, that if the accused does testify, then he
has the right to have his testimony judged like
everybody else's. He's a truth teller, but he's not
presumed to be a liar, either. He's starting like
evarybody else.

If an accused decides not to
testify =~ it's a hard way of putting it, but it's kind
of true —- it's not any evidence. That's a hard way of
putting it, but as Judge Boswell sald in many ways, if
an accused does not testify, he will give you an
instruction that you cannot not only consider that as a
circumstance against the defendant. It's not even a f[it

subject to talk about in the jury room because the
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charge says you are not to discuss or allude to the fact
that the accused did not testify. It's just not a
subject of conversation.

And I know that there's some of you out
there who are probably thinking, i1f I were accused of a
serious criminal offense and I didn't deo it, wild horses
would not keep me off of that stand, and if a defendant
doesn't testify, hes must be guilty of something. And if
you feel that way, vou need to let us know about that
because there are a lot of things that ycu would not be
expected to know about such matters, okay?

I'11 just give you a couple of.examples.
I'm not suggesting that's the case in this case, but
just to give you an ldea: I have a client that stutters
so bad, that he has to carry a pad around with him so
when he gets hung up on something, he can write word. I
have couple or three clients who are so mentally
challenged that it would be a travesty if they got up
and testified on their cwn behalf.

It may be that their lawyers say, "The
State didn't prove their case, there's no reason for you
to get up and testify, didn't get it over the hump, why
do it?" It might be that a client is just terrified of
being cross examined even if they are innocent. They'll

be up against an experience, hard-nosed prosecutor, and
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we can gc cn and on.

S0 the law solves that problem for us by
simply saying it is not your concern why if an accused
doesn't testify. It's mot your concern why he didn't
because you toock an oath to render a wverdict based on
the evidence you heard and not what you didn't hear.
Make sense? You can't go back and try to imagine what
he would have said or wouldn't say or why or anything.
Just let it go, okay? You've all said you would follow
that law, and I believe you on that.

A couple things and then I'm going to go
away: I've talked to you about the Court's Charge and
what that is. Yes, there will Qé objections during the
course of the trial. It's rare that you wouldn't have
objections from both sides. Those are things that you
cught not te concern yourself with.

All an objection is is a shorthand way of

gaying to the judge, "Judge, we believe the other side

is —— and I call it not playing fair, That's not really

what it is. It's that what they want to do is outside

the rules. They may not be trying to sneaky about it or

do something, it's just there could be some genuine
issue about whether that is or is not something that's
allowed. That's what the judge is for. He's the

referee in these matters.
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1 So whichever side thinks the other side has
2 gone out of bounds says, "I object to that." Typically,
: 3 we have to say what rule it is we say 1s being viclated
4  and the judge is called upon to make a decision about
{ 5 that. And if he thinks that the person who is objecting
6 to it is right, he'll say, "Sustained," and if he thinks
7 the person objecting 1s wrong, he'll say, "Overruled,"

8 and we move on. Not something for y'all to factor in

E 9 into your decision-making process.

} i0 Now, where that can sometimes lead to a
1 11 problem -- and the judge has alluded to it -- is if

j 12 someone says something -- for instance, if I say,

13 "Mr. Witness, what time was i1t when you got to the
: 14 scene," and the witness said, "I saw the car go through
i 15 the intersection and it was the green one that ran the
: 16 redlight, and I say, "I object to that; it's
17 nonresponsive."
i8 I didn't ask him that questicn. I asked
19 him what time it was and he said something totally
20 different. Judge sustains that objection and I ask that
21 the jury be instructed to disregard the answer and the
! 22  judge would tell you Lo disregard what you Jjust heard,

23 okay?

24 That's sometimes hard, but thalt's what the

25 law would expect you tc do. If the object's overruled,
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then you can consider’‘what you heard. It's as simple as
that, but you ought te not go back there and say, "Oh,
my God, the defense objected once, the Tate once, they
must be hiding something. We just call on the judge to
he the referee. Make since? Everybody follow that?

{Responge from venire panel.)

MR. PARKS: Okay. Now finally, last time I
picked a jury, it was down in Nacogdoches. It was a
death penalty case, and in those kinds of cases, we
select jurors one at a time. Took five and a half weeks
to pick that Jjury. So if you think this is a long
trial, just be glad that you're not one close to that.

I said to that particular juror
finally -— T asked him a question, then I said,
"Finally," and I asked a question and a third time I ask
him, "Finally...," and he said, "You'wve said "finally'
three times now. When is it really going to be
finally?" So I try not do that too much.

Let me look at my notes before I say
"finally" again.

(Pause in the proceedings.)

MR. PARKS: Okay. Once you have heard all
the evidence that vyou're going to hear, both sides rest
and close and the judge drafts the charge, reads it to

you both, sides get an opportunity to argue what the




10

11

12

13

14

15

16

17

is

139

20

21

22

23

24

25

203

evidence is. What they say is not evidence, you've been
told that. Then ycu retire to the jury room to
deliberate your verdict. Once the case has been given
to you, it is yours, and the judge will instruct you
that you can't talk tec anyone about your case except the
bziliff whe has you in charge, and you're left to
deliberate.

Now, the law doesn't tell you what
deliberations mean. In my definition, it means to
carefully consider. The reason I bring this up is this:
Once you get back in that jury room, each of you have a
duty and obligation td return your verdict into open
court and no one else's. You're essentially 12 separate
juries. It is not a majority vote wins. It's not the
lopdest debater wins.

You have rights as jurors. We talk a lot
about rights in these cases, but we often forget about
the jurors' rights, but ycu have some. You have the
right as a juror to be respected by all the members of
the court, by the Court, the lawyers, every one of us on
this side the bar. You have the right to be respected
by vour fellow jurors.

There's nothing wrong with you discussing
the evidence. 1In fact, the law would contemplate you

would discuss the evidence you heard and, you know, go
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over whatever issues need to be gone over so that you
can try to resolve, in your own mind, what the answer to
that oath that you teock is, but ultimately, it is your
obligation and duty to return your verdict and not have
your verdict overridden by somecne else.

Now, I know that -- you know, movies are
not real life, but, you know, many of us at least have
probably seen Twelve Angry Men or movies like that
where, you know, whoever i1s in the minority is just
finally beaten down by the majority and give up teo go
home. That's just a movie. I don't believe jurors
t?pically treat each other in that fashion, but fusﬁ
know that if you feel like you are being mistreated by
like that fellow jurors, you can let the bailiff know
that you're being mistreated.

I don't know that's going to happen.
You're not so isolated back 1n the jury room with no
provisions for anything other than you're there until
you come out no matter what. So be respectful of each
other. Respect each other's judgment. Respect each
other's argument and ultimately respect the individual
moral judgment that each of you will be called upon to
coma to. Does that make sense to everyone?

{Response from venire panel.)

MR. PARKS: I appreciate wvery much y'all's
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attention. Thank vou.

THE COURT: Thank you, Mr. Parks.

And ladies and gentlemen, what I'm going to
need to do is wvisit with counsel briefly here at the
bench and then we may need to visit with a handful of
you here at the bench. 2nd I know you're ready to get
up and have a stretch. Ifryou can without making any
noise stand_right where you are and stretch, that's just
find, but the court reporter's out closer to you. She's
got a microphcne up here, but she needs to hear what's
being said, so it really is important that there not be
any noise.

Yes, sir.

MR. PARKS: Your Honor, can I ask Juror 1 a
question?

TBE COURT: Any objection?

MR. WHEELER: ©State has no objection.

MR. PARKS: It's something I forgot teo do.
There was a disagreement.

Mr. Havens, do you remember that question
about considering the full range of punishment?

VENIREPERSON: Yes.

MR. PARKS: There's a disagreement among us
what you said. Did you say that you could or could not

consider the full range of punishment?
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VENIREPERSON: I can.

MR. PARKS: That's exactly what I thought
you sgald.

MR. KING: Ee said what?

MR. PARKS: He would.

VENIREPERSON: I can, yes.

MR. PARKS: Thank you, sir.

‘(Bench.)

THE CQURT: All right. Let me have you
where I can see. Okay. That's fine.

Mr. Wheeler, did you want without going
intc -- I guess, unless there's an objection, I don't
know it's_necessary to go into the grounds who you think
is disqualified.

MR. WHITLEY: Judge, could you talk Jjust a
little bit louder?

MR. WHEELER: Now, comes now, the State of
Texas, by and through her criminal district attorney,
makes the following strikes for cause: No. 2,

THE COURT: Any cbjection?

MR. PARKS: No.

MR. WHEELER: Juror No. 3.

MR. PARKS: No.

THE COURT: No. 3 is gone.

MR. WHEELER: Juror No. 4.
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No objection.

No. 4 is gone.
No. 5.

No objection.

No. 5 is gone.

No. 6.

KING: I don't remember him,

PARKS:
CGURT:
WHEELER:
PARKS:
CCOURT:
WHEELER:
PARKS:
COURT;
WHEELER:
PARKS:
COURT:
WHEELER:
PARKS:

COURT:

PARKES:

COURT:

No objection.

No. 6 is gone.
No. 8.

No objection.

No. 8 is gone.
No. 13.

No objection.

No. 13 is gone.
No. 15,

No objection.

15 is gone.
No. 16.

No objection.

Y'all have no objection to

No probation.

Ckay. I missed that one.
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WHEELER:

PARKS :

COURT:

WHEELER :

PARKS:

COURT:

WHEELER:

PARKS:

COURY:

WHEELER:

PARKS:

COURT:

WHEELER:

PARKS:

CCOURT:

WHEELER:

PARKS:

COURT:

WHEELER:

PARKS:

COURT:

WHEELER:

COURT:

WHEELER:

PARKS:

No. 17.
No objection.
No. 17 is gone,
No. 18.
No objection.
18 is gone.
No, 21,
No cbhjection.
21 is gone.
No. 22.
No objection.
22 is gone.
No. 24.
No objection.
No. 24 is gone.
No. 27.
No objection.
No. 27 is gone.
No. 31.
No objection.
No. 30 or 317
31.
31 is gone.
No. 38.

No objection.
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COURT: No. 28 is gone.

WHEELER: No. 41.
PARKS: No objection.
COURT: 41 is gone.
WHEELER: No. 43.

PARKS: No objection.

COURT: No. 43 is gone.

WHEELER: No. 45.
PARKS: No objection.
COURT: 45 is gone.
WHEELER: 46.

PARKS: No objection.
COURT: 46 is gone.
WHEELER: No. 47.

PARKS: No objection.

COURT: ©No. 47 is gone.

WHEELER: No. 49.
PARKS: No objection.
COURT: 4% is gone.
WHEELER: No. 50.
PARKS: No objection.
COURT: 50 is gone.
WHEELER: No. 52.
PARKS: No objection.

COURT: 52 is gone,
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probation?

MR, WHEELER:

MR. PARKS:

THE COURT:

MR. WEEELER:

MR. PARKS:

THE COURT:

MR. WHEELER:

MR. PARKS:

THE COURT:

MR. WHEELER:

MR. PARKS:

THE COURT:

MR. WHEELER:

MR. PARKS:

MR. WHITLEY:

MR. WHEELER:

THE CCOURT:

MR. WHEELER:

No. 55.
No chijection.
55 is gone,
No. 56.
No objection.
No. 56 is gone.
No. 57.
No objection.
No. 57 is gone.
No. 58.
No chjection.
No. 58 is gone.
No. 60.

What about No.

I got no probation,

No. 59,

No. 59 is gone.

One moment, please.

(Pause in the proceedings.)

MR. WHEELER:

MR. PARKS:

THE COURT:

MR. WHEELER:

MR. PARKS:

No. &0,
No objection.
No. 60 is gone.
No. 61.

No cbjection.
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COURT: 61 is gone.

WHEELER: No. 63.

PARKS: No objection.

CCURT: No. 63 is gone.

WHEELER: No. 64.

PARKS: I didn't have anything on 64.

WHEELER: Not all the witnesses start

PARKS: No objection.

COURT: No. 64 is gone.

WHEELER: No. 66.

PARKS: No objection.

COURT: 66 is gone.

WHEELER: No. 67.

PARKS: No objection.

COURT: ©No. &7 is gone.

WHEELER: What about 657

PARKS: Nothing on 65.

COURT: I don't have anything on 65.
WHEFLER: No. 65 is Harrison; had a

with regard to the length of trial. T

PARKS: She didn't disqualify herself.

WHEELER: That's right, didn't
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COURT: &7 was the last one we struck.

WHEELER: 68,

PARKS: No objection.
COURT: 68 is‘gone.
WHEELER: No. 69,
PARKS: No objection.
COURT: 69 i=s gone.
WHEELER: ©No. 70.
PARKS: No objecticon.
COURT: 70 is gone.
WHEELER: WNo., 71.
PARKS: No objection.
COURT: 71 is gone.
WHEELER: MNo. 74.
PARKS: ©No objection.

COURT: 74 is gone.

PARKS: 75 said he would be distracted,

WHEELER: But when he went into the

basis of the opinion, it was financial in nature.

MR,

distracted and it

MR.

MR.

MR,

PARKS: Okay. But he said he would be

would influence his decision.
WHEELER: But it's financial.
PARKS: Okay.

WHEELER: State moves to strike No.

75
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for cause.

MR. PARKS: No objection.

THE COURT: 75 is gone.

All right. Now, let's see, we had No. 20
to approach.

MR. WHEEIER: 20, 39 and 37.

THE COURT: I think that's all, 20, 39 --

MR. WHEELER: And 37.

THE COURT: I have a bunch of others I
struck off because -- but I didn't have 39 or 37.

MR. WHEELER: No. 3% was a victim of a
viclent crime. HNo. 20 was a victim of a violent crime.
No. 37 had an experience with the police, I believe;
wanted to discuss that at the bench.

THE COURT: We'll find out. We'll talk to
them. All right.

MR, PARKS: 1I've got 33 leftl.

THE COURT: That's probably not right
because there's a couple there that I wasn't expecting
tc go but did go, so ~- well, let's see. We are —— we
cnly need 32,

50, Teresa Reimers,

(Venireperson No. 20 approaches bench.)

THE COURT: Ms. Relmers, you had indicated

that you wanted to approach the bench.
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VENIREPERSON: Yes, sir.

THE COURT:

So that's why you're here.

VENIREPERSON: I was the wvictim of an

aggravated sexual assault.

THE COURT:

And would that be something

that would cause you to lean toward one side or the

cther in a case like thig?

VENIREPERSCN: No. It was 20-something

years ago.
THE COURT:
problem for you?

VENIREPERSON

214

So you think that wouldn't be a

: I don't think so.

THE CCURT: All right. Anything from the

State?

MR. WHEELER:

Your Honor.

VENIREPERSON

MR. WHEELER:

I do have some guestions,

1 Yes, sir.

May I proceed?

THE COURT: Yes, sir.

MR. WHEELER:

With regard to that event,

the first thing I have to ask is: Was the defendant

prosecuted?
VENIREPERSCON
MR. WHEELER:

you have any contacts with

t Yes, sir.

With regard to that case,

the police that you found

did
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negative or any unprofessional stuff?

VENIREPERSON: ©No, sir.

MR. WEEELER: In any way was that case
handled in the manner that disappointed you displeased
pleased you?

VENIREPERSON: No, sir.

MR. WHEELER: The district attorney that
handled that, was that Wood County? Was it here?

VENIREPERSON: It was in Oscecla County in
Florida.

MR, WHEELER: In Florida. Did that cause
you to have any bad taste with regard to prosecutors?

VENIREPERSON: No, gir.

MR. WHEELER: And after having understood
this is a murder case and very violent --

VENIREPERSON: Yes, sir.

MR. WHEELER: -- is it something from your
experience you can put out of your mind or would you
carry it into the jury rocm with you?

VENIREPERSON: I think I can put it out of
my mind.

MR. WHEELER: Does it cause you to be
biased feor or against the State?

VENIREPERSON: WNo.

MR, WHEELER: TIs it something that would
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affect your deliberations at any point?

VENIREPERSCN: No,.

MR. WHEELER: Thank you, Ma'am.

THE COURT: Thank you, Ma'am.

All right. Randall Gary.

{Venireperscn No. 37 approaches bench.)

THE COURT: It No. 37 and 397

MR. WHEELER: OQkay. No. 37. I'm loocking
at a different list, sorry.

THE COURT: Mr. Gary, there may be a little
confusion on it, but did you indicate you wanted to
approach the bench?

VENIREPERSON: WNo, I didn't.

THE COURT: All right.

VENIREPERSON: But I will answer a
question, if you want.

THE COURT: Well, I think probably if you
didn't ask, that's fine.

MR. WHEELER: I do have one question: With
regard to this, you are currently being prosecuted in
this county?

VENIREPERSCN: I got a DWI about 10 years
ago.

MR. WHEELER: I understand. Did that case

have any effect --

B S
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VENIREPERSON: Not at all.

MR. WHEELER: -- negative toward the State
or the State's witnesses?

VENIREPERSON: Not at all.

MR. WHEELER: You can be a fair and
impartial juror?

VENIREPERSCN: Yes.

MR. WHEELER: Thank you.

TEE COURT: Mr. Byrd.

(Venireperscn No. 39 approaches bench.}

THE CCURT: Mr. Byrd, I may mistaken, but I
was thinking you might have indicated you wanted to
approach the bench. Did you say you did?

VENIREPERSCON: Yes.

THE COURT: All right.

VENIREPERSON: You asked if T had been a
victim of a violent attack. There was two different
timas. I've beenlassaulted by more than three people.

THE COURT: I guess the guestion is whether
that's going to be something you can put aside or
whether that's something that's going to affect your
feelings such that you're going to likely carry that
into --

VENTIREPERSON: I probably could get past

that. I didn't think it was going to be an issue, but I
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had neck surgery and it is exCruciating. I can't sit
there anymcre.

THE COURT: All right. Is that something
that's going tc make it impossible for you to listen to
the evidence?

VENIREPERSON: For 14 days, yeah,

THE COURT: We're not probably talking
about that long. It could be well on into next week.

VENIREPERSON: Okay. I can try it, but --

THE COURT: I mean, the concern is whether
cr not that cculd be something that could keep you from
being able to listen to the evidence and pay attention
to it.

VENIREPERSON: Just can't honestly answer
i1f T can devote hundred percent attention to it.

THE COURT: Anybody have any questions?

MR. KING: That might affect your ability
to listen?

VENIREPERSON: Yes. My head is splitting
right now. I can't --

MR. WHEELER: Does that mean that you will
be unable to sit and listen to the evidence seriously
when you're in that kind of pain?

VENIREPERSON: Yes,

MR. WHEELER: As a result, you can't be
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fair to the parties and listen to the evidence?

VENIREPERSON: Correct.

THE COURT: Mr. Byrd, I know that you're in
pain right now. I'm not holding you here, but we're
almost finished here toeday. If you had chance -- after
you had a chance to go home and take whatever steps you
would need, would you expect this to be a problem
tomorrow, the next day, and the day after that?

VENIREPERSON: It might be.

THE COURT: All right. Thank you, sir.

Are y'all in agreement --

MK. WHEELER: State moves to strike for
cause Juror 39.

MR. PARKS: We're in agreement.

TEE COURT: Mr. Byrd is gone. We might
have an alternate, so it'sg just -~ let's run over the
numbers to make sure we are all on the same page. All
right. Let me do that to make Sure we got it together.

MR. PARKS: Tell us the ones --

MR. WHEELER: If you don't mind, come
around so you can see.

MR. WHITLEY: Let me get a little closer.
Ckay.

THE COURT: ©WNo. Two --

MR. WHEELER: Are we going to --
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THE COURT: The ones that are gone —- it
might be quicker to do it the other way. The ones that
I have remaining are: WNo. 1; No. 6; No. 9, Joe
Reynolds; No. 10, Sammy Wilson; No. 11, Annie Ferguson;
Ne. 12, Patricia Gresr; No. 14, Cynthia Judkins; No. 19,
Arron Vanderschaaf; No. 20, Teresa Reimers; No. 23, Ray
Bazzoon; No. 25, Joseph Hamrick; No. 26, Brian Jones;
No. 28, Breanda Mize; No. 29, Barbara Rhodes; No. 30,
George Cathey; No. 32, Gerald Bean; No. 33, Roger Young;
No. 34, Keith Helping; No. 35, Jessica Carrigan; No. 36,
Kevin Lindley; No. 37, Randall Gary; No. 40, Dawvid
Askins; No. 42, Tara Raulston; No. 44, Carol Williams;
No. 48, Brian White: No. 51, Kevin Stripling; No. 55,
Patricia Swann; No. 54, Lauren Smith; No. 62, Jason
Kuiken; No. 65, Pamela Harrison; No. 72, Keith Wayne
Clark; No. 73, Anita Byrd; and No. 76, Judy Strickland.
Does that agree with y'all?

MR. PARKS: Yes.

MR. WHEELER: Yes.

THE COURT: How long do y'all need?

MR. PARKS: 20 minutes.

MR, WHEELER: 20 minutes.

THE COURT: All right. Then if you will be
available in the clerk's office at 10 after, you're free

to go.
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MR. WHEELER: Thank you, Your Honor.

(Cpen court.)

THE CCURT: Ladies and gentlemen, the
attorneys are going te go ahead and separate to consider
their strikes at this point. T just need to
remind -- we're going to take a break here in a minute.
I need you to remind you of your prior instructions.

Again, don't talk about the case, don't let
anybody talk toc you about it. If anyone attempts to do
that, report i1t to the bailiff or me at once. And
remember where you're seated and be back at 10 minutes
after 4:00. At that time, we should be ready to select
the remaining members of the jury and thank everybody
else for their service. We'll be in recess at this
time.

(Recess from 3:50 to 4:24.)

THE COURT: Back on the record in
Cause 20,529-2008, State vs. Jason Thad Payne. Let the
rzcord reflect that counsel for the State, counsel for
the Defendant, and the Defendant is present.

| Ladies and gentlemen, again, let me ask you
to look to your left and your right and if are there any
vacancies, please let that me known. Seeing no hands, I
certify the panel is complete.

Let me ask counsel to approach.
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{Bench.)

THE COURT: I just -- I think I misspoke in
there and I Jjust wanted to clarify things. I thought we
had 32. We had 33, so the result would be if we gave up
the next juror, the next person who wasn't struck as the
alternate, that would Ms. Byrd, not Judy Strickland.
Does anybody have any objection with going -~

MR. PARKS: We have no objection.

MR. WHEELER: State has no objection.

TRE COURT: Very well,

{Open court.)

THE COURT: Ladies éndbgentlemen, let me
Just ask you to listen for you name, and if your name is
called, leave those hard benches out there and come and
have one of these comfortable seats over here in the
Jury box. B2And let me ask this: If_you would please,

leave your fans when you proceed or when you leave later

out there in your pews and the bailiffs can pick them up
there. If I don't say that, you might think you've got

a souvenir for such a wonderful day. Then the bailiffs

will have to make another one at the taxpayers' expense,
8¢ bear in mind that it's public property and leave it

in the pews.

Then at this time, I ask Jenica to ecall the

names of the lucky winners of this straw poll.
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DISTRICT CLERK: No. 7, Ms. Regina Terrell;
9, Mr. Joe Wayne Reynclds; 14, Ms. Cynthia Judkins: 28,
Ms. Brenda Mize; 29, Ms. Barbara Rhodes; 34, Mr. Keith
Helping; 36, Mr. Xevin Lindley; 37, Mr. Randall Gary;
42, Ms. Tara Raulston; 44, Ms. Carol Williams; No. 53,
Ms. Patricia Swann; No. 72, Mr. Keith Clark; and No. 73,
Ms. Anita Byrd.

THE COURT: TLadies and gentlemen, before
you get too comfortable, let me ask you, if you would,
to go with the bailiff to the jury room, and I'1l bring
you back here in just a minute.

(Jury exits courtroom. )

THE COURT: All right. ZLet the record
reflect that the jury's left the courtroom,.

(Remaining venire panel released.)

ORAL MOTION IN LIMINE

THE COURT: What is it that --

MR. WHITLEY: There are some friends of
Austin Wages and teachers that -- can we not treat it
like a motion in limine to --

MR. PARKS: I can't imagine what relevance
the ~- it's perfectly clear there are no fact witnesses
aside from the police officers who went to the scene and

whatever.

MR. WHITLEY: I don't see the State doing
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that, judge. If we can Just treat is it as a motion in
limine and I'1l be happy to approach the bench.

MR. PARKS: TIt's not calling -- there's a
relevance issue. Maybe I haven't said that c¢lear
enough. What in the world is the relevance of students
and teachers unless they're just plain reputation?

MR. WHITLEY: I've got to give you their
names, but I don't have to give you what their testimony
is,

THE COURT: I'll treat it as an oral motion
in limine and grant the motion in limine, you know, if
you're going to go into any of these things and deal
with it as we deal it. I think with my jury -~ I'm just
going to, as late as it is, basically give them the
basic instructions. 1'11 swear them in in the morning,

MR. PARKS: Probably what that's going to
do is have us in front of the jury objecting to most of
the State's witnesses looking like a bunch of fools and
idiotsg, but I guess that's what we're going to do.

THE COURT: Well, if anybody's got any
other ideas on how to deal with it --

MR. PARKS: That's fine.

MR. WHITLEY: Of course, there's another
idea which is if we draw the objection initially on some

witness and it looks like we're going to have a series
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of witnesses on the same issue, we can handle them all
at once and deal them at that time and see if the
issue --

MR. PARKS: The issue is -- we've all done
this before. We're not right out of law school, and I
guess what I'm saying is I'm trusting you're not putting
witnesses up knowing their testimony is irrelevant just
to draw cobjections to foul up the jury.

MR. WHEELER: WNo, no.

MR. WHITLEY: ©No.

MR. WHEELER: No, of course. We're not
decing that,

THE COURT: All right. Then let's agk the
ladies and gentlemen of the jury to come back in.

{Jury enters courtroom. )

THE COURT: Let the record reflect that
counsel for the State, counsel for the Defendant, and
the Defendant is present. Jury has returned to the
courtroom,

Ladies and gentlemen, I'm just going to
over scme real basic instructions today before we break.
I know everyone's been here a long time and is tired. I
will just tell you that tomorrow I'1ll be asking you to
report to the jury room at 9:00. We should be able to

get started pretty much at that time.
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Typically, we will run until 10:30, take a
15-minute break, g0 to noon, take an hour off for lunch,
go until -- usually, T try to come back starting at
1:00, try to take a break about an hour, hour and
quarter after lunch just to show Proper appreciation for
ice tea, and then about a 10-minute break there, and
some time in +the afternoon, take another 10-minute
break.

If at any time you can't hear Oor you need
to take a break befora then, you know, you're not locked
up, chained, or something like that, raise your hand and
let ycur problem be known, and we'll try to address it.’
We will typically run until somewhere in the vicinity of
5:00 o'clock and goe home.

It scunds a little bit relaxed, but the
truth is -- again, you're charged with making your
decision based on the evidence, and if you hear too
much, the mind tends to glaze over and you suddenly
realize 15 minutes has passed and you didn't hear a word
that was said. I try not to push people more than your
concentration can handle and give you reasonable break
along the way.

I know you can read and you already had
these in your Possession, but 1'11 go over them and

elaborate just a little bit on some of these points.
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I'll tell you the first part is not going to make sense.
It's assuming I've sworn you in already, but I'll wait
to swear you in until morning.

"Ladies and gentlemen, by the oath you've
just taken as jurors, you become officials of this court
and active participants in the public administration of
justice. If at any time you cannot clearly hear the
proceedings, please do hot hesitate to let that bé known
to me or any member of the Court's staff.

No one may discuss this case with you
during your service as a juror. Likewise, do not feel
offended if the lawyers in this case do not communicate
with you. To maintaiﬂ the integrity of the jury systen,
the law prohibits them from speaking with you until
you're released from duty on this case. If someocne
contacts you or tries to contact you, report that fact
to the bailiff at once.

Do not discuss the evidence in this case
with your fellow jurors until you're instructed to
deliberate or with your spouse, friends, or others until
you've been discharged from jury service. You're not
permitted tc read any newspaper articles about this
trial or watch any television or listen to any radio
reports that discuss this trial."®

Let me just pause for a moment and emphasis
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a few points. First place, one of the most difficult
instructions I'm going to give you is that you can't
talk about the case to one another until after you've
heard 211 the evidence. That's what's bringing you
together,

You will probably hear things that you find
interesting along the way or whatever and you're going
to want to return to the jury room and talk about it.
That's the most common temptation in the world. That's
precisely what you're instructed not to do. The whole
idea is to wait until you hear all the evidence then you
can start talking together about it.

The second part of that ig that any time
you're talking, it's going to be a whole lot 1like
deiiberating. You'll be considering your verdict and
you won't -- not only will you have not heard all the
evidence, but you won't have all 12 of you together.
You'll have just a couple of you having a conversation
or three of you or something like that. That's not the
way it's suppesed to work.

S0 don't talk about anything that has
anything dd with case until it's all over, you've heard
the evidence, you've heard the Court'sg Charge, and
you've heard the argument of counsel. Then when all 12

of you are together in the jury room, that's when you
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talk about it. And even then, you're not supposed to
talk about until all 12 of you are gathered together.
The second part of that has to do with
information from the cutside. Mosgt of your trials don't
have much publicity. Murder trials sometimes do. I
expect KMOO will he covering it. The weekly will not be
coming out before the trial's over. Normally, our
trials are over with before they've had a chance to
cover it. There could be Some coverage -- might have a
little television Coverage, I don't know. |

This is one of those things you just kind
of got to be on your honor, and there are a lot of other
temptations now. People can get information Twittered
to them and all kinds of things. I don't have all those
instructions in there. It's the same idea. Doesn't
take any genius to realize you're not supposed to be
listening about *this case on the radio or television or
reading them in the newspaper, but you're not supposed
to have anybody Twittering you or you looking stuff up
on Google or whatever.

You're supposed to get your information
here. That's so I can do my part of the job which is to
see to it the case is tried in accordance with the law.
Don't get any information, and if anybody is attempting

to feed you information, do let the Court know about it
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immediately.

The next part I want to elaborate on, also,
and some of you might be wanting to take notes because
of the anticipated length of the trial. Let me just
read it: "You may take notes if you wish. If you
choose to take notes, those notes are for your purposes
only. You may not show them to your fellow jurors or
mention in the jury room that your notes are indicative
of scme matter. They may be used only to refresh your
own personal memory of what you recorded."

Let me start with saying that traditional
jurors were not allowed to take noteg. Some
courts -- and this is one of those experiments witﬂ
noctes. It scares me every time I do it. T instituted
this years ago because cf the fact I'm convinced that if
you take notes close to the time you hear semething and
you review it promptly, it increases your recall of what
you heard; not just what you teook down, it helps you to
remember things you didn't take down that you heard in
context of what you wrote down, so it can be very useful
to you in many of your basic responsibilities which is

to make your decision upon the evidence in recall.
All the information ¥ou need is right there
if you want to reread that carefully, but I kind of like

to elaborate on that: One is you can't become the court
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reporter. Thé court reporter has to be certified and
there are a lot of restrictions and regulations on court
reporters. That is the record of what was said and your
notes are not. They are to help you remember what was
said,

The more serious concern is that when
juries ﬁonsider to deliberate, it's not unusual for them
to have different recollections of what somebody said,
And if it's something that's important te you and one
remempers Mr. Smith saying "A"™ and one remembers
Mr. Smith saying "B" and you have notes, well, you wrote
them down. It's going to be tempting to say, after the
fourth time you go through this, "I know I'm right
because 1've éot it right here., Here, you want me to
show 1t to you want. Read it yourself.”

If you're not sure you can resist that
temptation, because that will absolutely be in violation
of the Court's instruction, unless you can resist that
temptation, don't take the notes in the first place or
don't take them in the jury room. If you're satisfied
you can use those notes and not use them as a club or
weapon with anybody else on this Jjury who has a
different opinion as to what was said, then if you can
avoid doing wrong on that, then take the notes. If you

can't, then don't.
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211 right. 8imilar to what I =aid earlier
is: "Don't go to any of the leocations referred to by
witnesses in the case or perform any kind of individual
inveétigation about the facts in this case."

You're going to get the evidence here in
the ccurtrcom. "Don't lock any books, encyclopedias,
dicticnaries™ -- or usge Geogle or anything like that --
"don't go to the library cor review courthouse records in
order to obtain informaticn over and above what's
presented to you during the trial. Listen carefully to
the testimony. No testimony will be read back to you
unless vyou disagree about a specific statement made by a
witness du;ing the trial.”

Does anybody have any questions?

(No response.)

THE COURT: A couple of cther housekeeping
matters just to elaborate on: Most people have
cellphecnes these days. Obviously, when you're here in
court, they should be turned off and you shouldn't be
using them. In the old days, it wasn't unusual for
jurors to outside the courthouse to the pay phone, and
hopefully, it wasn't raining. -

There's no préblem in you using cellphones
during bresks while you're serving as a juror provided

that you bear in mind you're not calling anybody seeking
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any information about the case or letting anybody talk
to you about the case, but your normal communications,
that's fine.

When you go to consider your verdict, we
get into a different situation and there -- really, you
should only be using a phcone or let somebody call out or
let someboedy call you in an emergency. In that
sitvation, I'm gcing to ask that whoever is selected as
the presiding juror to be the person yvou run those
requests through.

And if you do have an emergency and you
need to make a call and your presiding juror agrees and
you do that, everybody needs to quit deliberating until
that person's call ig through and you've got all 12
people gathered back together again. And, again, that
should be something that's only in an emergency and
scmething that can't be put off.

Do we have anybody who's a smoker?

{Response from Jury mémbers.)

THE COURT: Okay. We've got a couple.

Occasionally, we run into a jury that
doesn't have any, but it's still unusual. Of course, 25
years ago, there would be 10 smokers and two nonsmokers
locked up in the jury room with the two smokers

breathing in a lot of secondhand smoke.
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The shoe is completely on the other foot
now. The commissioners have made the courthouse a
nensmeking area. There's one designated smoking
location that is outside. That's at the west entrance
where you can get under a roof and -- so you don't have
to stand in the rain, but it's whatever the temperature
is there.

I try not te have my smokers feel like that
they're being locked up and punished and I certainly

don't want any verdicts reached on the basis of nicotine

withdraw symptoms. The way I try to deal with this is

when -- and you're not going te be able to smoke as
often as you want to, but that whenever we're taking a
break, I will try, unless it's just going to go out
because we need to clarify something and come right
back, I'll say be available in the jury room in
such-and-such a time,

What that means is the bailiff will come to
the jury room to escort the smokers and anybody else who
wants to go with them to that designated smoking place
and stay with you. It's not that they don't trust you,
it's Just so we can verify no one is messing with the
jury and gets us intc a downward spiral. The other
jurcrs need to stay in the jury room where it's

immediately right in there in that area [indicating].
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So anyone wheo wants fo not stay in there is welcomed to

go with the smckers, but you have to stay pretty

close

to them. So that's sort of the situation we're in.

The other thing is that from this point

forward, whenever you're leaving the courtroom or comin
r

back into the courtroom, it should be from the jury room

escorted by a bailiff, You should never be in the

courtrcom itself unless you are coming here from
jury room escorted by the balliff. So when you
the evening or for lunch or during any breaks or
anything like that, don't ceme through the court
Whan you come in in the morning to
the jury room, don't come through the courtroom
there., We may very well bé taking up some matte

conducting hearings or other things while the tr

the

leave in

room.
go to

to get
r or

ial goes

on. I don't always know when these things are going to

happen, but we'res often having to do trial things that

has to be outside the Jjury's presence during the

times or before trial or after the jury's releas

se break

ed, so

you should just don't be coming through the courtroom.

Now, that creates a little bit of
because the parking is -- normally, most of the
is on the north. The jury room is on the south,
most typical way of getting here is people come

way to the third floor and realize, I've got to

a problem

parking
The

all the

get to
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the jury room and it's on the other side. You can do
that by going behind the bench and going down the stairs
up the other stalrs, but that's kind of awkward.

I just recommend to get to the jury room is
either go to the elevalor, take it up to Floor 3, which
put you out next te the jury room, or to come up these
stairs that are underneath here where I'm sitting right
now and take a left-hand turn. It will put you by the
District Attorney's Office which is where the State
tends to have their witnesses, but the D.A.'s office
usually keeps all their people inside and out of the
way, so you're less likely to have any contact betweeg
jurors and potential witnesses. Best way is to use the
elevator.

Anything anybody needs to ask me before we
get started?

{No response.)

THE COURT: I still anticipate this trial
is geing to run into next week some time. Not gquite
sure how far.

JURY MEMBER: Some of us are needing
something for work. I know you said just for teday,
but --

THE COURT: Usually, that's provided at the

end.
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JURY MEMBER: Yes, sir,

THE COURT: If you need to get something
for your employer before that, vou can do that. That's
all in the clerk's office over here on this floor on the
northwest corner.

JURY MEMBER: Today?

THE COURT: Usually, you pick that up after
the trial 1s over, but if you need to let them know
ahead of time something saying that you're on the Jjury
and we'll be tied up for a trial, you can get that.

And if you have any problems with your

‘employer, please don't hesitant to get in touch with me.

I can't represent you, but I can at least let them know
that you were serving. And there are -- you know,
there's legal protection for pecple who serve as jurors.

All right. I've never had any problems on
that since I've been on the bench. I did have one
person that came to me as an attorney in private
practice years ago that had had some problems, but
that's the cnly incident in Wood County.

If you don't have any questions, then have
a good rest tonight. I'll see you at 9:00 a.m. in the
morning. Report directly to the jury room, and
hopefully, we'll get started after 9:00 a.m. Thank you.

Please go with the bailiff at this time.
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(Jury exits courtroom.)

THE COURT: Let the record reflect the jury
has left the courtroom.

Anything else we need to take up?

MR. PARKS: We have one more potential
issue. I don't think it's geing to be too much concern
necessarily for the étate. This morning, I filed a
moticn entitled, Motion For Adequate Visitation
Facilities during the trial. The problem we have is the
sheriff, for whatever reason, decided to restrict
vigsitation in the jail tc a one-man booth with a
telephone --

THE COURT: Yes, sir.

MR. PARKS: -~ and that's totally
inadeguate for our purposes.

THE COURT: And I can understand that would
be during a trial, that that's not really adequate, so
wa need to have some additional space.

THE BAILIFF: Judge, we've got a room
outside. They've just got to let the jail
administration know.

MR. PARKS: I have talked to Kevin about
that earlier and I never heard from him, so I didn't
know that was available.

THE COURT: And if there is any problems,
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just report back to the Court immediately, but that
ig -- I would -- I've been told by the jail that isn't a
proklem, but if it is, just -- but during a trial,
cleariy you need much greater access.

MR. PARKS: Fair.

THE COURT: You're satisfiéd that Kevin is
aware --—

THE BAILIFF: Kevin and all the sergeants
are aware,

You're going to need a visit tonight?

MR. PARKS: T don't think so tonight,
but --

MR. KING: Tomerrow is fine.

THE BAILIFF: Mr. Clayton is gone today, so
we'll need to make arrangements,

MR. PARKS: That's fine. T need to show
him some stuff.

THE COURT: Very well. Anything else we
need to take up?

MR. WHEELER: Not from the State.

MR. PARKS: No, sir, I believe not.

THE COURT: So we'll be in recess this
time.

(Proceedings recessed.)
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PROCEEDTINGS

THE COURT: On the record in cause
20,529-2008, State vs. Jason Tad Payne. Let the record
reflect that counsel for the State, counsel for the
Defendant, and the Defendant is present. The jury is
not present.

I have had a juror visit with me in
chambers; that is Regina Terrell, who is our No. 7
member in the panel. And if anycone has any objection,
I'll state on the reccrd and state what she told me or I
can bring her up and you can approach and take it up
with her.

MR. PARKS: I have no objection to the
Court stating it.

MR. WHEELER: State has no objection.

THE COURT: She indicated that she was
concerned about her answer to a question yesterday when
she was asked whether she knew, knew of, or related to
the district attorney, and she said she didn’'t hold up
her card on that because she knéw him in the same sense
as she knew who the president was.

She knew who the district attorney was.
Never met him. First time she saw him, on thinking
about i%t, she thought probkably she should have raised it

just teo get it out, that she has a stepdaughter who had
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a relationship with the district attorney's stepson
which resulted in the birth of child a couple of years
ago, and we needed to bring that out and be put on the
record. What is the State's position?

MR. WHEELER: Had the State known that
information at the time and had we had the answer to the
question given, that should have been given, the State
would have exercised a preparatory strike on this juror.

THE COURT: And thelDefendant's position on
that?

MR. PARKS: We have no reason to challenge
the assertion of the district attorney.

THE COURT: All right. Then what I'm geing
o do is go zhead and remcve her from the jury. We do
have an alternate. However, it's my
understanding —- just to put this on record -- in
visiting with ccunsel, we did have one other person who
could have potentially served. We actually were going
to have to be using an alternate, but no one had an
objection at that time.

It's my understanding that if we can get
her here, counsel can ask her briefly whether she has
acquired information abcut the case that would create a
problem at this point that -- subject to that, that

'all are not opposed, in theory at any rate, to her
Y
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being seated as our new alternate.

MR, WHEELER: That is correct, Your Honor.

MR. PARKS: True.

THE COURT: 1 will say I have spoken to the
Clerk and the reason she's not here at her normal post
is she's.trying to get ahold of her right now. What I'm
going to de is go ahead -- I think what I'll probably
do, te aveid trying to embarrass her, is to talk to her
in chambers and release her there, so we'll be in recess
wnen I do that. And as soon as we are ready to proceed
with Ms. Strickland, we'll get back on the record.

We'll be in recess at this time.

And if you will, ask Ms. Terrell to come on
over to chambers, then.

(Recess taken from 9:21 to 9:28.)

TEE COURT: 20,529-2008, State vs. Payne.

Let everybody know where we are.

Let the record reflect that counsel for the
State, counsel for the Defendant, and the Defendant is
present.

I have visited with Ms. Terrell and
released her, and then the clerk advises me that she has
gotten ahold of Ms. Strickland and that she is dressing
and indicated that she would get here as quickly as she

can. Based on what she said, I think that we will need
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be in recess until 10:00 or probably a little bit beyond
that, but if everybody wants to be at ease at leaét
until 10:00.

And would vou give your smokers a smoke
break there in the jury and let them know that we won't
be proceeding untlil at least after 10:007?

THE BAILIFF: Yes, sir.

THE COURT: We'll be in recess at this
time,

(Recess taken from 9:29 to 10:07.)

THE COURT: Let me ask counsel to approach
if you would?

(Bench.)

THE COURT: Let the record reflect that
counsel for the. State, counsel for the Defendant, and
the Defendant is present. Jury is not present.

This is a Judy Strickland. I know y'all
wanted tco ask some guesticns of her.

And, Ms. Strickland, vou were placed undex
nath before and you remain under -- well, let me
re-gwear you in.

JUROR JUDY STRICKLAND: Okay.

(Juror sworn.)

THE CQURT: All right.

Yes, 3ir.
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MR. WHEELER: Good morning.
JURCR STRICKLAND: Good mornind.

MR. WHEELER: WNow, we talked yesterday, and

after volr dire, you went home.

JURCR STRICKLAND: Uh-huh.

MR. WHEELER: When you went home, at any

time since you left this courtroom, have you done any

investigation

reports?

of the facts of this case?
JUROR STRICKLAND: Huh-uh.

MR. WHEELER: Have you heard any news

JUROR STRICKLAND: I always watch Fox 41.

MR. WHEELER: So you didn't hear anything

about the case?

when you were

JUROR STRICKLANWND: No.

MR. WHEELER: Did you discuss the matter
here before?

JUROR STRICKLAND: No.

MR. WHEELER: With anyone?

JURCR STRICKLAND: No.

MR. WHEELER: Okay. Pass the witness.
THE COURT: Yes, sir.

MR. PARKS: If we asked you all the same

guestions that we did yesterday, would your answers

still be the same?
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JUROR STRICKLAND: The same.

MR, PARKS: Thank you, Ma'am.

That's all I have.

THE CQURT: And the jury has not been
sworn. I do need to give Ms. Strickland a blue copy of
the instructions.

And, Ms. Strickland, I read over these
instructions to everyone yesterday. I'm going to go
ahead and do it with you, but they'll ke in your
possession. )
JUROR STRICKLAND: Okay.

TEE COURT: It doesn't quite make sense
because T hadn't administered the cath yet, but I will
here in just a minute. It says:

"By the oath you'wve just taken as jurors,
you have become officials of this court and participants
in the public administration of justice. If at any time
you cannot clearly hear the proceedings, please do not
hesitant to let it be known to me or any member of the
Court's staff.

No one may discuss this case with you
during your service as a Jjuror. Likewise, do not feel
offended if the lawyers 1n this case do not communicate
with you. To maintain the integrity of the jury system,

the law prohibits you from speaking to them —-- from
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speaking with you until you are released from duty in
this case. If someone does contact you or tries to
centact you, report that fact to the Court at once.

Do not discuss the evidence in this case
with your felleow Jjurors until you're instructed to
deliberate" --

In other words, at the end of the trial.

JUROR STRICKLAND: Right.

THE COURT: =~ "or with your spouse,
friends, or others until you have been discharge from
jury service.

You're not permitted to read any newspaper
articles about the trial or watch any television or
listen to any radio reports that discuss this trial.

You may take notes if you wish. If you
choose to take notes, those notes are for your purposes
only. You may not show them to your fellow jurors or
mention in the jury recom that your notes are indicative
of some matter. They may be used only to refresh your
own personal memory of what you recorded.”

You are planning on taking notes?

JUROR STRICKLAND: I didn't bring anything
to take notes.

THE COURT: If you decide to do that, I'll

probably want to speak with you a little more
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elaborately about that, but --

JUROR STRICKLAND: No.

THE COURT: ~- all the instructions are
there.

JUROR STRICKLAND: Okay.

THE COURT: "Do not go to any of the
locations referred to by witnesses in this case or
perform any type of individual investigation of the
facts in this case. You will receive all the evidence
here in the courtroom.

Do not lock inside of books, encyclopedias,
or dictionaries or go to the library or review
courthouse records in order to obtain information over
and above what is presented to you during the trial.

Please listen carefully to the testimony.
No testimony will be read back to you unless you
disagfee about a specific statement made by a witness in
the trial."

And if you have any questions, this is a
good time to ask.

JUROR STRICKLAND: I don't have any.

THE COURT: Keep those that card with you.
I think you'll find it helpful, and 1'll encourage you
to review it from time to time.

JUROR STRICKLAND: Okay.
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THE CCURT: So let me let you, at this
time, go join the company of the jury in the jury room.

(Juror Strickland exits courtroom.)

MR. WHEELER: State invokes the Rule.

THE COURT: All right. The Rule has been
invoked, and let me ask everybody who is a
witness -- well, first, I charge the attorneys to
understand that the Rule has been invoked and make sure
that anyone you expect to be testifying knows about that
and has taken appropriate -— has been appropriately
informed about the provisions of the Rule.

If you have any witnesses, bring them into
the courtroom so I can go ahead and swear them in and
place them -- and inform them of the provisions of the
Rule.

{(Witnesses enter courtroom.)

THE COURT: All right. This is for
everyone who expects to testify as a witness in this
case, I need for you toc come on forward right behind the
bar and -- Jjust behind the bar.

MR. WHEELER: We have more coming.

THE COURT: Got more coming, all right.

While we're waiting for those other
witnesses --

MR. PARKS: (Can Mr. Wheeler and 1 approach
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right quick?

THE CCURT: Yes, sir.

{Bench.)

MR. WHEELER: I don't knoﬁ if these people
are going to be witnesses or —-=- well, would like Sherry
Hawthorne and Richard Hawtherne to be placed under the
Rule, =also.

MR. WHEELER: Absolutely.

MR. PARKS: OQOkay. If we are to have‘them
sworn —-- all right.

THE COURT: Those are persons who should be
known to the State.

MR. PARKS: Yes.

THE COURT: You have everybody here?

MR. WHEELER: We're checking.

THE COURT: While that checking is going
on, let me just tell -- you can go ahead and have a seat
if you wish.

(Witnesses comply.)

THE COURT: What I'm going to be doing is
swearing everybody in as witnesses and explaining to you
what the provisions are.

We think we have everybody at this time?

MR. WHEELER: Yes, Your Honor.

THE CQURT: Let me ask all of you who
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expect to testify and who ls standing here to raise your

right hand.

(Witnesses sworn.)

THE COURT: All right. Now, what I'm going
to have to do here now is this i1s -- I'll be explaining

the provisions here in just a minute, but the first
thing iz the court reporter needs to get the name of
everyone of you who was sworn. And the typical problem
we have, is pecople stating their names quickly or
stating very quietly. I need for everyone to speak up
and to speak slowly so the court reporter canh you get
those names down correctly. Let's start with --

THE WITNESS: Philip, P-h-i-l1-i-p, Kemp,
K-e-m-p.

THE WITNESS: Debbie Foster.

THE WITNESS: Mark Miller.

THE WITNESS: Lee Elmore, E-l-m-o-r-e.

THE WITNESS: Dana Hamrick, H-a-m-r-i-c-k.

THE WITNESS: Randall Lain, L-a-i-n.

THE WITNESS: Richard Hawthorne.

THE WITNESS: Misty Burns.

THE WITNESS: Todd Wages.

THE WITNESS: William Burge.

THE WITNESS: Miles Tucker.

THE, WITNESS: Jacob Montalvo,
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M-o-n-t-a-v-c.

THE WITNESS: Alex Hoggard.

THE WITNESS: Jerry Blalock.

THE WITNESS: Todd Chance.

THE WITNESS: Michelle Thickston.

THE WITNESS: Faye Payne.

THE WITNESS: Daniel Ashworth.

THE WITNESS: XKim Henderson.

THE COURT: &All right. Let me just go
through the rule: What the Rule is is a basic rule of
procedure and that provides that anyone who is expected
to testify in a case, once the Rule has been invoked,
that that perseon must remain outside of the presence cf
the courtroom and outside the hearing of the courtroom
except when they're called in here to testify. So the
only time you should be in here is while you're
testifying.

Now, in addition to that, vou may not talk
to one ancther or to anycne else or let anybody else
talk to you about anything that has to do with this case
however distantly that might reflect on the case. Sco
don't let anybedy talk to you about the case and don't
talk to aanyone else including one another, and if
anybedy attempts to do that, yvou need to report that to

the bailliff or to me immediately.
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The Rule is enforceable by competent. It
is enforceable by disallowing somebody from testifying
who violated the rule, so following it is important.
And you will remain under the Rule until this trial is
over with or until you're released as a potential
witness or as a witness, whichever comes first.

Does anybody have any questions about the
provisgions of the Rule?

MR. PARKS: Judge, exception for the
lawyers?

THE COURT: Are any of the lawyers planning
on testifying?

MR. PARKS: No, but we can talk to the
witnesses.

THE COURT: ©Oh, yes. I'm sorry. I'm
sorry. That's part of the explanations I give, but I
didn't realize I hadn't give it. Yes, sir.

One of the exceptions is you may talk to
the lawyers. You're free to talk to any of the lawyers
you wish to or not to if you wish, but if you do that,
you must do that outside the presence of anyone else who:
is under the Rule; otherwise, you will be violating the
Rule as to whoever is hearing what you're saying in
talking to the attorney.

Any other questions?
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{No response.)

THE COURT: Very well. Then let me ask all
of you to go ahead and step out of the courtroom at this
time.

(Witnesses exit courtroom.)

THE COURT: And I assume everyone's ready
to proceed at this time?

MR. WHEELER: Mr. Whitley is delivering the
opening statement, so I'll need him back in the
courtroom.

THE CQURT: All right. I'm -- of course, I
have to swear in the jury and arraign the Defendant
first.

MR. WHEELER: Yes, sir.

THE COURT: If the hallway is clear, then
let's bring our jurors in,

(Jury enters courtroom.)

THE COURT: All right. Ladies and
gentlemen, before you get too comfort, I believe I do
need to go ahead and swear you in. Let me ask you to
stand again, 1f you would, and raise your right hands.

{(Jury panel sworn.)

THE COURT: Please have a seat.

All right. Then let me ask the State's

attorney to approach and I ask the Defendant to stand.
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(Indictment read.)

THE COURT: All right. Mr. Payne, to those
charges how do you plead, guilty or not guilty?

MR. PARKS: WNot guilty, Your Honor.

THE COURT: And that plea is received.

And, Mr. Payne, you may have a seat.

And if the State is ready to proceed at
this time with opening statements, you may do so.

MR. WHITLEY: Where we are ready.

OPENING STATEMENT

‘BY MR. WHITLEY:

As Mr. Wheeler told you, I'm Henry Whitely.
I've been an assistant district attorney for Wood County
since 1985. I don't work full time, but Jim has asked
me te help out in this case. So Mr. Wheeler, your
elected district attorney, and I will be presenting the
State's case to you.

Now, the copening statement, which is what
we're doing right now, is to give the jury an overview
of what the State's case i1s; in other words, a roadmap
to follow.

On or akout, December the 1llth, 2007, Wood
County Sheriff's Office recelves a 911 call reporting
the death of two individuals located on Highway 37 Jjust

north of Quitman. You will hear from the officers who
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investigated the scene; Miles Tucker, Sergeant William
Burge, and two other patrol officers that were out
there. You'll hear from each of those officers what
they did, what they saw, what they did when they got
there, and how they investigated the case.

You'll also see pictures that will take you
back so you can cbserve what the scene looked like.

It's graphic, but the State feels that it is necessary
for the jury to comprehend and understand the gravity of
the offense, so we'll have to go to the picture as they
reflect the scene.

You will alsc hear from some people from
the Department of Public Safety Crime Lab in Austin,
Texas, the results of those examinations where you can
tie that into what you see at the scene. You will hear
from pecple from what is referred to as SWIFS, Southwest
Tnstitute of Forensic Science in Dallas, Texas, what the
cause of death was from their reports.

You will alsoc hear testimony from some
forensic scientists from Cellmark which is a DNA
laboratory located in Fort Worth, Texas, and you will
hear what their resulis are from the evidence that was
gsubmitted to them and what they examined.

You will alsoc here at some point in time

that the financial condition of the Paynes -— he and his
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wife, Nichole, what their financial condition was. You
will also hear that the Defendant and his wife took out
one $100,000 insurance policy on her life. It
originally was taken out on his life also, but he
refused the policy according te what insurance agent
will tell you.[:]

Now, I'm going to be up front you with. I
anticipate the Defense is going to say that Austin
Taylor Wages, a l6-year-old boy, shot his mother and
then killed himself. They're going to say it's a
murder-suicide case. The State does not put it there.
The State says it's a double murder. That's what the
State's theory is, that this Defendant killed both his
son and his wife.

You're going ﬁo hear testimony from lay
people, friends of the boy, relatives of the boy,
relatives of Nichole, that he was a well-adjusted, happy
young man who loved his mother dearly.

At the end of all the State's testimony, I
will submit to you that vou will be able to return a
verdict, beyond a rsascnable doubt, that this Defendant
shot and killed his wife and his l6-year-old stepson,
and you'll return a verdict of guilty.

Thank you.

THE COURT: Thank you, Mr. Whitley.



dickleb
Sticky Note
This is something to pay attention to during trial as to why Jason refused the policy if in fact he did refuse it. Melisa stated Jason did not meet the conditions of the policy because he was a smoker. It could be he could get the policy but at payment he did not want or could not afford.
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Did the Defense wish to present opening
statement or reserve?

MR. PARKS: We will present at this time.

THE COURT: Very well. You may proceed.

OPENING STATEMENT

BY MR. PARKS:

If it please the Court, Mr. Whitley,
Mr. Wheeler, ladies and gentlemen of the jury.

December 11lth, 2007, was on a Tuesday.
When the sun rcse that morning, there were five people
in the house; Jason Tad Payne, his wife Nichole,
Nichole's l6é-year-cld son Austin Taylor Wages, whom they
called Taylor, Jason and Nichole's children Remington,
their daughter, age two, and Jackson, their son, age
five.

I can tell you that on that morning, Jason
Payne thought he was prepared for that Tuesday. He
thought he was prepared when he got his children oﬁt of
bed and got them ready for school. He was prepared when
the teenager was acting up, to leave him behind if that
was Taylor's cholce to do, and, in fact, that's what
happened.

and he tock Jackson and Remington with him
and dreve Jackson to school and left him off that

morning. Then he and Remington spent some time together
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and they returned home. Remington stayed outside and
Jason went in the house and was totally unprepared for
what he found there. He found Nichole, still in bed as
she was when he left that morning, dead with a massive
gunshot wound to her head. He then went into the
bedroom where Taylor was and found Taylor slumped over
on his bed, a .30-30 rifle resting on his right leg and
a gunshot wound to his face. Jason then called 911 and
walited for the authorities.

Deputy Miles Tucker, I believe he was
Lieutenant Miles Tucker at the time with the Wood County
Sheriff's Department came to the scene and other
officers responded to the scene, and a decision was made
by Lieutenant Tucker that they needed an expert in crime
scene reconstruction, so he called Deputy Noel Martin
from the Smith County Sheriff's Office to come to the
scene.

Nozl Martin was somecone he knew, an expert,
a person that had been used by the Wood County Sheriff's
Cffice and the District Attorney's Office to help
prosecute. Deputy Martin did a thorough analysis at the
scene, and at some point thereafter, advised Lieultenant
Tucker that —- in the District Attorney's Office, that
in his expert opinion, based upon the evidence, the

scientific evidence, that Austin Taylor Wages had shot
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his mocther and turned the gun on himself.

And so time passed, approximately nine
months. Then on September 25, 2008, Lieutenant Tucker,
Miles Tucker swore out an affidavit for Jason Payne's
arrest. BAnd I can tell you that Jason Payne was not
prepared for that event at all. He was trying to get on
with his 1life. And in that affidavit for the warrant,
the evidence will show that -- well, let me say that the
evidence that is relied upon by the State in arresting
Mr. Payne and cbtaining an indictment in this case is

contrary to common sense. It is contrary to scientific

facts.

MR. WHEELER: I'll object as to argument.

THE COURT: And I'll sustain as to
argument.

MR. PARKS: You will hear from Deputy Noel
Martin and he will tell you what his opinion was -- is

and why he reached that opinion. And furthermore, you
wlll hear from represented experienced crime scene
investigator, Professor Ed Hueske that will tell you
that this was a murder-suicide, period. You will learn
that Professor Hueske's report was peer reviewed by Max
Courtney, another --

MR. WHEEELER: Judge, I object to any

hearsay that Mr. Courtney might inject in this case.
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THE COURT: Overruled.
MR, PARKS: -—- another respected forensic
scientist who works for a police department.
We are confident that you will agree with
the Defense and return a verdict of not guilty.
THE COURT: Thank vou,.
The State may call its first witness.
MR. WHITLEY: Call Lee Elmore.
(Witness enters courtroom.)
~ TEE COURT: Mr. Elmore, come on over here
to the witness stand.
and let the record reflect the witness was
previously sworn.
LEE ELMORE,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. WHITLEY:
Q. Good morning.
A. Good morning.
Q. Tell the ladies and gentlemen of the jury your
name.
A. My name is Lee Elmore.
0. And